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Memorandum 70-116

Subject: Study 30 - Custody Jurisdiction

In 1956, the Iaw Revision Commission was authorized to study whether the
law respecting jurisdiction of courts in proceedings affecting the custody of
children should be revised. We retained Brigitte M. Bodenheimer, Research
Professor of law, University of California, Davis, to prepare a background
research study. A copy of her study is atitached.

The staff believes that the study is an excellent one. You will need
to read it thoughtfully prior to the meeting.

We do not attempt in this memorandum to summarize the study or to cutline
the ‘policy questions because to do so would merely duplicate the fine Job
the consultant has done in stating her general conclusions and specific
recomnendations, Beginning on page 53, the consultant summarizes her.general
conclusions. Specific recommendations are found on pages 63-69. (Footnotes
to the specific recommendations refer you back to the pertinent portion of
the study where the particular problem is discussed in more detsil.)

At the meeting, we plan to discuss the consultant's general conclusions
and then go to the specific recommendations and make the tentative policy
decisions needed so that the staff can commence drafting any needed legisla-
tion.

At some point, we will have to bring in the adoption agencies (public
and private) if we plan to provide any remedy for foster parents who have
provided long-time care to children released to adoption agencies but not
put cut for adeption. This recommendation of the consultant might be ex-
tremely controversial. The staff thought, however, that the Commission should
initially review the consultant's report before any general announcement is
made concerning this study.

Respectfully submitied,

John H. DeMoully
Executive Secretary
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THE MULTIPLICITY OF CHILD CUSTODY PROCEEDIRGS—

PROBLEMS OF CALIFORNIA LAW
Brigitte M, Bodenheimer#®
California courts and attorneys have for some time been
painfully aware of the harm done to children through protracted

/

or rvepeated Llitigation concerning their custody. Although some
l -
steps have been taken to improve the situation, much remains to
be done. It is not uncommon for a youmg child to be drawn into
meltiple court proceedings concerning the most elementary needs
of his existence - a secure place to cail home and 2 continuing
3

attachment to adult perscons,

Richard's case may serve as an illustration. When he was
‘one year old, his custedy was awarded to his mother in a divorce
proceeding. A year later the decree was modified because of the
mother's severe alcohclismdand Richard's custody was given to his
father, After some turbulent months wich his father, a neighbor
referred the boy to the juvenile court where he was declared a
dependent child because of his father’s mental instability and

i

drug addiction. From then on Richard lived in several foster



e

homes in succession. When he was four years old, an aunt who
had heard of Richard’s plight petitioned the juvenile court for
his custody, and after investigation by the probation staff
Richard was placed in her home, After an episode with his mother
who had taken him from his new home, the probate court apﬂointed
the aunt guardian of the boy. TIn a subsequent proceeding
Richard was declared free from the custody and comtrol of his
parents, and finally, when he was six years old, adoption pro-
ceedings were instituted and he was legally adopted by his aunt
and her husband. This is a rather “normal™ case, ;ggzmplicated
by habeas corpus proceedings, time consuming appeals, or the
child’s vemoval to another state and legal proceedings there,
This article will examine the extent to which the sheer
variety of available procedures and jurisdictional problems
comnected with them contribute to the uncertainties which
plague the lives of innumerable children who depend upon the
courts for bagic decisions about their future; also, whether
the judicial process itself is unduly burdened by the multi-

plicity of these proceedings, The article will also consider



whether in the midst of this multitvde of remedies there may
nevertheless be gapg in the law which leave some legitimate
claims or grievances without adequate legal recourse. ,The study

will not deal with the apprepriatemess—of standards and guide-

lines for custody decisions which have recently been the sub-
ke

ject of extensive discussion in connection with the enactment
&

of the child custody provisions of the Pamily Law Act of 1969,

Major problem areas will be pointed out and recommendations

will be made to alleviate or eliminate them.

1. THE VARIETY OF CUSTODY PROCEEDINGS

t

The Family Law Act declares that in "any proceeding where

there is at issue the custody of a minor child"j?certain rules
are to apply. Despite this call for unity in basic custody
law, California continues to have three major bodies of law
which have grown side by side and at different perieds in
history, concerned with the custody of children, governed by
separate sets of provisions contained in three California Codes

and administered in three different departments of the superior

courts. These bodies of law are the law of guardianship of the
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person, the law of juvenile dependency; and what may be

termed general custody law applied most frequently in marriage

i
dissolution proceedings.

L]

All three proecedures have the common purpose to obtain
a2 judicial determination as to where and with whom a child
should live when something has cccurred to disrupt family unity
or balance. '‘The same basic question is before the court whether

a guardianship proceeding or a custody proceeding is presented,”
i

Profesgor Armstrong said; and the same is true for juvenile court

proceedings which declare a child to be a dependent child and

2
give custody to a parent, relative, foster parent or an agency.

In fact, we find divorce custody law borrowing statutory prin-

i3

ciples and precedeats from guardianship law and vice versa, and

we find dependency and neglect cases relyipg on divoree or

l
guardianghip decisions, The circumstances which bring the child

before the court may differ somewhat in the three proceedings,

e I

byt the core question is the same, If we add the special cause
of action of a spouse to obtain exclusive custody without marriage

fo r
dissclution, habeas corpus to obtain physical custody of a child,

—

L/
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suits in equity to settle custody coatroversies, proceedings

i S Ao vamade a
: 7 o . 20
for freedoam from parenta%ﬁcontrol, and adoption proceedings,

there are eight different legal remedies all of which raise
the basic custody issue.
Although the courts have develcped some common standards to

guide them in all of these proceedings and the Family Law Act
24

has codified some of these standards, the unrepealed statutory

law contains many divergencies in substantive law and procedure.

To name some of the major discrepancies, the Family Law Act

instructs the judge to congider a child's preference if he is

3
24

old acd mature enocugh; but the Probate Code permits a l4-year

-

old to nominate his men guardian, and adoption law requires the

LA
consent of a c¢hild over twelve, The Family Law Act sets up a

157
list of priorities; bet guardianship law has different priorities.
In dependency proceedings, aonagency adoptions, and proceedings

b
to termicate parental rights, custody investigations are required;

but in marriage 2issolution and other cases under the Family Law
2.7

Act investigaticns are discretionary with the court: and in

guardianship proceedings custody investigaticns are mandatory



in the case of a child two years of age or under if the peti-
8

tiocner is not a relative, and are otherwise diseretionary, The

investigatiocns are conducted by county probation

Al

officers and in some cases by domestic relatioms investigators
24
on the court staff; but most nonageacy adoptions are investigated
by the State Department of Social Welfare or a licensed county
3¢

adoption agency.

Further important differences are that in divorce proceed-
ings husband and wife are normally the only parties before the

3

court, whereas guardianship proceedings, suits to terminate

parental rights, and dependency cases may be initlated by any

3

interested person,sad-may subsaeguenhiy-inelude—othere-besides.
Ehe—eriginadl petitioners. And finally, provision for the appoint~
ment of counsel for the child independent of legal representation
of his parents is made in dependency proceedings and actions to

33
terminate parental rights, wheress the child has no attorney in
any of the other custody proceediﬁgs.

In addition to sectiom 4600 of the Family Law Act which

will unify the guiding principles and priofities undeflying

.
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34
~t
custody decisions te some  extent, there is one provision in

the law, section 917.7 of the Code of Civil Procedure, which
applies to all custody procgedings. It provides that an appeal
does not ordinarily stav proceedings “as to those prcvis?ons

of a judgment or order which award, change or otherwise affect

the custody, inclading the right to visitation, of 2 minor child

in any civil action, in an action filed under the Juvenile Court

"~ oo

33
Law, or in a special proceeding.. . There are larpge areas of
1 I =

custody law which lend themselves to equal unification and
simplification,
II. PROBLEMS OF JURISDICTION

With eight proceedings to dstermine custody, there are
naturally occasions when an attorney way initiallf select one
of several copcurrent vemedies. "It is quite possible to have
a cholce between hobeas corpus, guardianship ov dependency pro-

3L

ceedings, for example.™ And often a variety of procesdings
may be used in succession, as is demonstrated by the illustra-

tive case at the beginring of this article. Does this mean

dupiication of actioms, attempts of the loger in a cugtody



battle to obtain custody in another county, and perhaps contra-
dictory awards? There was a time when serious conflicts of
jurisdiction could and did arise within Califernia in inter-

1

county cases as well as between several departments of a

37
superior court., The problem is particularly acute in custody
cases because jurisdiction once acquired is a continuing one
beyond the time of the origimal judgment in meost custody pro-
ceedings. Great strides have been made, particulariy within
the last two decades, in ironing out these jurisdictional
problems, but some questions have remained unresolved and

new ones have arisen.,

A, BResolved Questions

It is now clear that the coatinuing jurisdiction of a
H v bl -
divorce court over the cuastoedy of children is exclusive and
P

that no other court or court departwent {except a juvenile

court) has jurisdiction to modify the custody decree or to

33

appoint a2 guardian., This rule was laid down in Greene v,

34

Superior Court, a case In which a former wife sought to have a

divorce custody award changed by applying to the probate court



of another county for appointmeut as guardian. Twe oractiecal
suggestions of the Court are as aignificant as the rule itself:
{1} "If change of residence within the state makes it desirable
that the court of another county have jurisdiction to modify

o
the decree, the cbjective may be attained by a change of venue."
And {2} "If it ig still necessary or convenient that a guardian

be appointed, despite the custody award . . . , conflict in

Jurisdiction may be avoided by bringing proceedings in the

*f
court having jurisdiction over the original custody decrees,”

The cases cited by the Court in connection with the second
propogition sugzgest that ence divorce and gusrdianship pro-
ceedings are pending in twe court departments of the same
county, there is a good chance that conflict can be avoided,
# <
particularly through the device of consolidation of actions.
As this second suggestion implies, the Creene rule could

not settle all potential conflict between divorce and guardian-

ship jurisdiction, especially in instances when persons not

]
-

| b2
parties to the divorce proceeding apply for guardianship. One

major conflict of this type was largely set to rest by
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.f.ral.-'qt-
Guardianship of Kentexa. In this case the son of divorced

parents, when he reached the age of L%, sought te have his

grandmother appointed as his guardian to replace his mother who

5 ’
had custody under the divorce decree. A lé-year old, the court

declared, must make out an exceedingly strong case of necessity
or convenience before a guardianship court will permit his
nominee to be appointed guardian to replace a parent., VUnder
the rule of this case a probate court will normally refuse to
appoint a guardian in such a situvation since the goardianship
"provisions were not intended to upset the normal relationship

of parent and child" or to allow "the ld-year old minor to

s

withdraw from the family circle at his whim,"

It is also settled 1law that ooce a probate ecourt has
appointed a gusrdien of the person, that court retains con-
tinwing and exclusive jurisdiction to the extent that no other
court has jurisdiction irn babeas corpus or guardianship pro-

f.f 7
ceedings to interfere with the guardian's custody. The question

whether this continuing jurisdicrion of the probate court also

excludes subsequent jurisdiction of a divorce court to determine

v

L
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custody remaing unanswered.
Further, it is clear mew that guardianship proceedings may
LY
+7

coexist with iandependent adoption proceedings; that in the case

of agency adeptions guardianship is excluded under the rule of

hata S
o

Hemwood while agency procedures are rumning their proper course,
but a guardian way be appointed if the agency is unfit or

adoption is improbeble resulting in “continued waiting-room

: MY
custody" of the agency; and thar an order of adoption supplants
A
a geardian of the person,

—
R

AL

The juvenile courts occcupy a preferrved position, Although
2 divorce couri or probate court has made a custody order, a
Juvenile Court department of a superior court may nevertheless

assume jurisdicticon te declars a child a dependent child and

' NS
may issue a custody ordsr inconsistent with the prior decree,

Thus juvenile courts have exclusive and supervening juris-
iy

diction in custody cases,

L. Remainiwe Questions

1. CGuardianship Petitions by Persons not Parties to

Divorce Proceedings.- As has been mentioned, the Greene rule
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does not answer the question whether a probate court may assume !
jurisdiction to consider the guardianship petition of a third

person while a divorce court has initial or continuing juris-

o
e

diction over the custody of the child., A foster parent, for
example, in whose home a child has lived for a number of vears
before and after custody was awarded to one of the parents in a
marriage dissolution proceeding may seck an appointment as
57
guardian. This questicon is of great practical importance,
especially since the Family Law Act has codified the law with
ALY -

respect to custody awards to "nonparents" under certain conditions,

Since hurried divorce judges often give eustody to either
parent without being informed by either side that the child does
not or will not live with the custodial or the other parent,
it is necessary tc have a proceeding or procedural device which
will briag the facts before the court. The outsider may turn to
the juvenile court and have the child declared a dependent child
or he may bring guardianship proceedings, If he approaches

the juvenile court there will be no conflict of jurisdiction

since the juvenile court’s jurisdiction su crsedes that of the
] 1 P
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divorce court. 1f he seeks ietters of guardianship which

award bim custody of the child, there would be 2 direct contra-

diction between the order of the probate court and the divorce

custody decree, However, this appears to be one of the situ-

i

~

ations referred to in Creene when a probate court may find it

ngeessary or convenicnt to appoint a guardian despite the

3" ..[If

divorce court's prior jurisdiction. There is no question that
under present law both courts have jurisdliction and that con-

flicting custody decrees could result,

This Lype of contf

liet is gererally avoided today by con-
solidation of the fwo proceedings in one of the two eourt

departuents afier coasultation and zgreement among the judges
p 2

5o
s

of the departments concerned. When Inter-county cases are

involved, a combinaticn of change of venus and consolidation

-

of actions would be reguired,

While jurigsdicticnal conflict iz aveided in this fashion,
this 3-step procedure of divovce, gusrdianship petition, and
consolidation of actions is by no¢ means the best solution of

the over-all problem which is vof solely one of jurisdiction,
P y




14
In the first place, the priorities for child custody estab-
1i$hed by the Family Law Act diffoer from those of the Probate
Code. For example, relatives are preferred under guardianship

law whereas all nonparents are in the same category under

Il

Ll .
section 4600 of the Civil Code., Secondly, it is not one of

the central purposes of guardisnship procesdings under the

Probate Code to settle custody controversies between divorced

parents and third persons. The Probate Court is primarily con~

cerned with property matters and guardianships of the estate

f% and only incidentally with guardianship of the person. And finally

and most important, this mode of proceeding is round-about,
wastes court time and monev, and causes children to bhe moved
‘3
from one home to another pevhaps more than once unuecessarily
and postpones the time when they can be settled in ons stable
surrounding.
A betrer solution seems to be in the making under the

L&k
Family Lew Act as it has been amended in 1970. The Family Law
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Rules issued under the originzl Family Law Act had prescribed

with respect to marriage dissciution that "the only persons

permitfed to be parties to the proceedings, are the husband

s
[

and wife and fureher that if any other person claims an

raversy, 'the court may reserve juris-

interest in the con

dietion over the particulac dissue until such time as the rights

of such persoa and the parties to the proceeding under the
Family Law Act have bean adjudicsred in a separate action or

£
proceeding.” Under these rules 2 foster parent would have had

o,

to iustitute a separate action to assert a custody claim under
section 4600(b) of the Fsmily Law Act. Fortunately, the 1970
Legislature added 2 scction to that Act which provides that

“[Tlhe court mav order that a person who claims an interest in

a proceeding under this part se joined as a rarty to the BEO-

ceeding in accordance with rules adopted by the Judicial Council

[

pursuant to Section 2001." Depending upon the nature of the
rules issued wnder this provision, it is possible that third

persens claiming custody can become parties to a divorce pPro-

ceeding 50 thab the custody issue cau be settled without
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o
b

16
unnecessary delay and withont additional separate litigation.

This dees not mean that the interlocutory judgment or even
the final judgment of marriage dissolution must necessarily he
postponed until the custody issus is settled. Although 3 speedy
custody determiration is esseetial, a court can, if necessary,
reserve a decision ou this matter beyond the initial and the

rif.
final judgment,

The amendment te the Family Lew Act does not solve the
wiole problew, however. As has been mentioned before, present
marriage dissolutien procedures which are highly routinized do
not always alert the court to the possibility that nonparents

may have physical custody of the ¢hild or may claim custoedy. I

to be setiled at the earlieat possible

e
/2]
i
[
i
e
“v

the custody
time and in the earliest possible proceeding - which in the

ma jority of cases iz the divouce proceedigg - additional regu-~
lation by rule and legislation is needed. Husband
and wife should be reguired to enter on their petiticn and
response form with whom the ehild is living, and whether there

are other persons who claim custody (incleding visitation
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| Cy
rights) with respect to the child, The persons g0 named
should be nozified of the pendency of the action involviag

custody and be given an sppertunity fo asseet a claim to custody

if they so 2

it

sire. L righis to custody or visitation are

claimed, it should be mandatory for the court to join  the

7o

claimants as parties. Furthermore, it should be pessible for

i

a person who foy any reason bas not been aolified or joined,

. 7
to be made a party by way of interventioa. Finally, it should
be made clear that parties can be added at any time before the
final hearing on the custodyv issue, and again after judgment
while the case is held under the continuing jurisdictiop of the

divorce cours,

2, Crardianship Foliowod by Divorce Proceedings.- The

reverse constellatinn that a child already has a zuerdian of the
person when marriege dissolution proceedings are begun is not

ag common, but dees cccur occasionally. ilsually when there are
parcots(who are the "natural®™ guardians of the child}a probate
court will not find It neceessary or convenient to appoint a

guardian of the person, as distinguished from a guardian of the
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73
estate. But there are such cases, and the gquestion has never
been answered whether the guardianship court’s continuing juris-
diction is exelusive under an extension of the Greene rule
barring subsequent jurisdiction of a divorce court over the

custody issue.

The eonrts have wiselv avoided the issue. In Guardianship

ey
H

.
of Walls, for exampie, & Zather had been appointed guardian of

his daughter when the mother was confined in a sanitarium. Ia
a divorce proceeding which followed the mother petitioned for
custody of the girl and simultaneously applied to the probate
court for vemoval of her hushand as guardiam. The two pro-
rEY
ceedings were consolidated, but in fact the probate judge
yielded jurisdiction to the divorce judge by terminating the
geardianship as no longer necessary, The judge reasoned, among
other things, that the question of custody could be better
determined in the divorce court where custody could be con-
T

aidered along with the question of child support.

It would seem fo he desirable, as this case suggests, that

&oe I:r’;,

the divorce court have the opportunity under these circumstances




19

go consider the eatire marital situation, including the custody
of children, On the other hand, it is not in the interest of
children that the prior custedy Inguiry in the guardianship
proceedings be disregarded and probate court jurisdiction be
simply ocusted when maryiage disscolution proceedings begin, It
is necessary in child custody law to have a continuity of pro-
ceadings to the fullest extent feasible to afford the adjudica-
ting court the benefit of any prior findings and background

77
information available in & court file, The best solution would
therefore be that the two proceedings be cousolidated, that the
divorce court assume jurisdiction of the consolidated case and
that that court approach the custody question as Lf it had
before it a motion for modification of a custody award. The
divores court would ask itself the guestion, whether considering
the custody decision made by the guardianship court and the
child's settlement in the guardian’s Lome, there are any facts

.
brought to light in the divorce proceedings by custody investiga-

tion or otherwise which go change the situation that the guardian

should be rewmoved and custedy be awarded to another person,

F P T
L
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This approach would be in accord with a growing trend of opinion
in legal and non-legel circles that custody changes should not
75

be made except for vesy serious reasons bordering on necessity.

1f both proceedings are pending prior to any custody deeree
or guardianship appointment, again it would be desiragle to
consolidate the two in the domestic relatioms deparfment of the
court even though the guardianship petition may bhave been first
in time of filing. And if the proceedings, whgther newiy pead-
ing or held under continuing jurisdiction, are in the courts of
tw; different counties, consolidation would require prior trans-
fer of the case to the county where the marriage dissoluticon is

77

pending.,

There are two additional veasons why it is suggested that
cases of this kind be comsolidated and beard in the divorce
court rather than the probate department. In the first place,
jurisdiction and procedure of the superior courts sitting in
matters of probate are limited by the provisions of ﬁhe Probate
Code. The probate courts have no powers except those specifically

4Fhey~de~aee—hauefpawezato;hear;eay-n

enumerated in that Code.
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~othee-matbers—haveolved-in--divores-proceadings-besides—the

cugbody-tasve., The ordinary depaviments of the superior court,

e} = J S
St e he e Rt A et Rt

however , which exercise general -jurisdiction may handle certain
matters ordinarily reserved to the probate departments, especially

B

connected with issues under the jurisdiction of

when these are g

the parvicular department, Secondly, as has been stated before,
it is somewhat our of character for a probate court Lo assume

the functions of a full-flsdped domestic relations or custody

court. Although gvardianship proceedings are used at times to

ad judicate all-out custedy contests for want of another remedy,

guardianship of the person is a matter incidental rather than
ccentral to the main funciions of a busy modern probate court,

3. Ixcluosive Custodvy Without Marriage Termination Followed

by Divorce or Guardianship Proceedings.- Ancther unanswered

guestion is whether a ccurt wbich issved a custody decree under

section 4603 cof the Civil Code grauting custody to one parent
without divorce retalins exclusive jurisdiction to modify the
decree notwithstanding & subgequent divoree proceeding,

This situation is similar to the one just discussed, a
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guardianship appointment followed by divoree proceedings,
; 7 except that the two actions will be pending in the ordinary
departments - often tha same department - of the superior court,

Again, the best answer would seem to be that the two pro-

1

" ceedings be consolidated and that the divorce court consider

S

the custody question from the viewpoint of modification rather

| than initial determination of custody.

As to the gquestion whether continuing section 4603 juris-

dihtion'prevails over an attempt of one of the spouses to

change the custody award through a guardianship appointment

in another county, it would scem that this matter is so similar

i to the question decided in Creens that an extension of the rule

-of that case to this situation would be warranted. In other

ﬁ': -‘P;\.m d.f.{-"-a-‘i“" ’}‘
words, jurisdiction uiader section 4603 is exclusive, barring

subsequent guardianéhip jurisdiction on petition of hasband or
wife. If, however, guardianship is applied for by a nenparent,
who was not a party to the 4603 proceedings, the problem is
practicélly identical with the problem discussed earlier with

respeét'to divorce follcwed'by guardianship proceedings upaon
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petition of a nonpareat, amd is best solved in the same manner,

C. Additional Problem Arvreas

There arve other problems o0 custody jurisdiction, most
of then of vecent origin and an cutgrowth of the very rules
which were designed to aveid jurisdictional confliet among the

various custody proceedings,

1. Conflicting Adoptiun Proceedinzs,- Morrisette v.

wi

b

Superior Court involved three woung children who lived with their

grandparents in Kern County since the death of their parents. The
grandpareats were appointed grardians of the children, The other
grandparvents who resided in %an Diego County filed 2 petition for
the adoption of the children in their countvy, and two months later
the grandparents who were the guardians petitioned the court of
Ke;n County for adoption. In a proceeding to restrain the Court
of Kern County from heariug the adoption case che appellate

"it is uethinkable in a unified jurisdiction,

court said that
such as our state, that rhe same essential controversy . . .

be heard and determmined in two different courts at the same

time”, and that "rules have been set up to determine which of
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two courts having fundamental jurisdiction of a given subject
§+f
matter sheould first preceed.” The court then proceeded to apply

e
the rules laid down in Browne v, Superior Court and Greene v,

o
12

Superior Court to the sffect that in case of concurrent juris-

n

diction the first court to assume and exercise jurisdiction is

=
rl

Sl

to have exclusive jurisdiction. 4 peremptory writ of pro-

hibition was issued restraining the Superior Court of Kern
County from any further proceeding in the adoption suit until
the completion of the hearing for adeoption in the San Diego
Court and until finality of any ordexr made in the San Diego
pro&éeding.

While the application of the Greene principle to this
L situation may be questioned since entirely different parties

were involved in the two cases, the appellaté court founmd it-

self in a dilemma which could not be solved with any rules of

jurisdiction. It is very true that contradictory adoption

orders had to be avoided at all cost; but was it necessary

to cut off any opportunity of the otbher grandparents to have

the merits of their home considered in comparison with that of




the successful grandpareuts? Was it nmot required for the
8y

sake of the children that this comparisen be made by a court?

The court's dilemma was brought abour by the fragmentary

<7} J’I‘, é :-'
nature of the adeopticn proceedings, a problem which is encount ered
M

throughcat the law of child custody proceedings, Each set of
grandparents petitioned for adoption in the only court which
had jurisdictien, the superior court of the county in which the

o7 ian e £
petitioners resided. If this is a rule of jurisdiction rather
M

than of veaué? adoption proceedings concerning the same child
‘iﬁnﬁwé differenfrcauntiEE would be doomed to remain apart to
run their inconsistent course, with open conflict ultimately
a%oided, as Morxisette did, by the crude rule of first come
first served,

This unfortunate result can be prevented, if courts are
authorized and dirccted to ceosolidate the fwo proceedings
on their own motion or on motion of cne of the petitioners,
One Uf the cases would be transferred to another county by

agreement among the two courts, and in the absence of agreement

either to the county where the child is vresent or where the
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first petition was filed,
Furthermore, adoption proceedings should like guardian-
ship proceedings, be open to all claimants, whether two counties

."!‘- !
are involved or one. In Guardianship of Daniels, for example,

the facts were almost identical with those in Morrisette, except
that the two sets of grandparents petitioned for guardianship
rather than adoptipn of an orphaned child., The court held that
in a situation like this the paramount consideration is the best
interest of the child and that t@e court must make a determ;ua-
tion as to which home is preferable from the standpoint of the
child, Since adoption proceedings involve similar considera-
tions, in fact make a much more serious custody decision, one
that i{s final and unalterable, the law should provide the
opportunity for similar comparative evaluations in adoption
cases.

When parents are living and their consents to an adoption
are required, the problem does not orxdirvarily arise, but when
the paients are dead or the child has been declared free from

their custody and control, competing claims to adoption - like
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competing claims to guardianship - may not be isolated occur-
rences. It is necessary therefore for the law to cover these
gventualities. Provision shoeuld be made for appropriate notifica-

tiens in non-agency adoptions when the child has no parents or

wF

their rights have been terminated; and the joinder of other

73
petitianers>0r the simultanecus consideration of two adoption
petiticns)should be permitted sc that the court has the whele

picture before it rather than fragmentary parts of it.

2. The Relationship between Juvenile Dependency Cases and

Domestic Relations Cases.- The jurisdictional rule which grants

the_juvenile courts supervening and exclusive jurisdiction in
ghild custody matters raisss several problems,

In the first place, the rule, sccording to its full -import,
merely suspends the jurisdiction of a court which had prior con-

tinuing jurisdiction so¢ that the prior jurisdiction autcmatically

o
4
revives when the juvenile court terminates its jurisdiction.

! o

In Slevats v. Feustal, for exauple, a father had been ordered

teo paf_a monthly sum for the support of his illegitimate child,

When the mother became disabled, the juvenile court assamed
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jurisdlction, made support orders of its own which differed
from the original ones and later discontinued support payments
altogether. Two years later the juvenile court terminated its
jurisdiction. The court held that the original support obliga-
tions became automatically re-operative when the juv;nile court's
jurisdiction ended and that the father was liable for all back
payments, counted from the date of the release of the juvenile
court’s jurisdietion.
e
This doctrine which applies to custody law as well has

potentially harmful consequences for children. When the juvenile

court erminates its jurisdiction, a prior divorce decree which

had made a custody award different from that of the juvenile court

~may be revived, and further litigation and perhaps another change

of homes may result for the child. To ward off any dire conse-
quences of the rule, close coboperation between the juvénilé court
and the domestic relations department would seem to be the first
requirement. But other measures ko end the fragmentétidn cof

the custody issue through several independent proceedings will

J7
no doubt befome necessary.




Secondly, the overriding jurisdiction of the juvenile
court may be used by a parcac who is dissaticfied with a divorce

custody decree to obtain che reiief in the juvenile court which

~

2

was denied him by the divorce court., Evasionary taeties of thig
kind are frowuned upon by the courts, and juvenile courts will
3k , foowd
not consciousty leud their sid to them, bet 3t is possible that
. A
: P
the juvenile court upon declariag a child a depeundent child wé%%f

o 7Y
give custody to the other parent for good and legitimate reasons.

This opens up another, much more éasic problem. It may be
necesééry to have the juvenile court rake a second iook at a
case becanse the divorce court did not or could not take the
fime for én Inquiry which would have brought co light facts
which would have left litetle doubt in the divorce judge's mind
that the mother, or both father and mether, could not be en-
trusged with the care of the child. This is an unfortunate
situation which cften adds years of instability to a chilé;s
life and keeps the judiciary occuﬁied with the custody of one

child for an Inordinately long time, as is illustrated by the

case described at the beginning of this article. This is but
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one phase of a larger problem that has been encountered before
in this article in connection with guardianship petitions of
nonparents after custody was awarded te a parent in marriage
disscelution proceedings.
If the aésumption is coFrect that a considerableinumber_cf

children who are ultimately found to be dependent -ehildrea or

who ultimately require a nonparent guardian, at the time of

divorce were living under conditions under which, in the words

of the Family Law Act,*'parental custody would be detrimental®
tic

to them, every effort should be made to detect these children

during the divorce proceedings. And further, ways and means

f. N
Jod s o

must be found to settle the#r custody on as permanent a basis
as is humanly possible at the divorce staggi;ithout disrupting
the smooth and efficient furctioning of the judicia; marriage
disselution machinery. This matter will be discussed again

13

toward the end of this article;

"3, Couflicts between Adoption and Guardianship Proeeedings, -

The question of the proper relationship between guardianship and

agency adoptions continues to plague the courts,




EE
-G

Th Terzian v. Superior Court an atlfempt was made to prove,

Fu s

in accerdance with rhe Hemwood principle, téat the appointment
of a guardian was required because of irregularities in the manner
an adoption agency was proeceeding.  The case involved‘a young
girl who had lived with a Mr, and Mrs, Bovd practically from
birth until she was close to 5 vears of age. The ¢hild had not
" been relinquished Eo an adoption agency, but was appa?ently
ieft with the Boyds by her parents. When the girl was 3 years
old, the Boyds in a prior proceediog petitioned for her adop?ion

and to have her declared free from the custody and control of

her parents. Investigations were conducted both by the proba-

A Y
Foy Ja

tion department and the county welfare departmenf. The probation
department recoemnended that custody be given to the Boyds whereas
the welfare department made the recommendation “that the child

be turped over to it for placement. The adoption petitionm

was denied, parental tights were Fermiuated, and the Boyds

were ordered to deliver the child to the custody of the county

15
welfare department which was the licensed adoption agency.

Y
v

With the whereabouts of the S-year old girl unknown and
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concerned about her well-being, Mrs. Boyd petitioned for
L}

guardianship. Interrogatories sent to the welfare department were
left largely unanswered. All the department revealed was éhat

the girl had been in more than one home since the Boyds1gave

her up and that she had been placad for adoption one week after
the guardianship proceedings had begun. {(According to informa-
tion subsequently given to the appellate court by the department’s

fed

counsel the child was later withdrawn from this adoptive home,)

Tﬁe guardianship court thereupon ordered-the department to

answer all interrcogatories and directed the probation department,
in accordance with sectionrlAQB of the FProbate Code, to investi-
gate the home of the Boyds as well as the home in which the child
had beeﬂrplaced for adoption and to submit a coﬁfidential report;
The report was prepared, but its transmission to the court was
withheld pending the proceedings in Terzian in which the county
welfare departmeng sought mandamis and prohibition to prevent
the discloéure of privileged Information from confidential

adoption agency records.

The Court of Appeal granted mandamus with respect to the
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inverrogatoriss but demied the writ of prohibition as to the
probatiocn regurté "The erux of the matter is not jurisdictional,
but is presented by rhe gquastion of regonelling the well-founded
publie poliecy for coulidentiality in adoption sroceedings with
the legitimate interest vecognized in Hemwoed in perﬁitting Some -
one interested in the welfare of the chiid to act to prevent
abuses of the adoption procedure."fh

Whatever isfthe final outcome_of this particular controversy,
the case reveals the depth of the confliet which can arige under

the Hemwood vule, Supvesing that Mrs, Boyd in Terzian is appointed

uardian replaciag the county welfare department as gustodian
Bua. g P

under orders of the probate court, tihne welfara department con-

tinues to be charged with the responsibility te retain custody

orders of the adoption court. Unless the two court departments
can come to an agreencnt and, what is more important, the courts
and the weliare departmeats can reach agreement in cases of this
nature, the rift could conbinue to deepen. Moreover, legisla-

Eion enacted while the Te¥zian case was pending strengthens the
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i3
position of the agencies in cases of this kind,

It is conceivable that here as in other cases previously
discussed a consolidacion of the two prbceedings under the con-
tinuing jurisdiction of the adoption court might ease the

1 .

conflict. However, in an area in which courts have by legis-

"lative mandate delegated a large portion of their traditional

_ ity
function to make child custody decisions to adoption agencies,

it is difficult for any court to settle the problem. And—the—
v ~healslature-mav-be-reluctant -to-make any-chanpges in-the taw-as-
~long. as _adoption -agencies-perform an {mportant and- indispensable

-function in our socieéy, There is,. hewever, one particularly

vexing element of the problem, clearly apparent in Terzian,

which should be remedied,

It is an anomaly in the law that in adoption proceedings,

unlike all other custody proccedings, the custody investigation

-ig made not by the county probation department but by the State
. L
Department of Welfare or a licensed adoption agency. The

reasons for this ancmaly appear to be historieal. At the time

-when it became apparent that impartial evaluations of adoptive
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homes were nesded for the protection of children, the use of
probation officers For custody investigations in the eivil
departments of the superior courls was oot vet konown, The

%ta;e Department of Social Weliare was the logical plac; to turn

to at the time, The way the law has since developed is that the
lnvestigation is made, either by the State Department or ap R
adoption agency, The law now provides in sectioa 226c of the

Ciwvil Céde that whenever the court sustains the recommendation

of the investigating adoption agency to veject the petition for
adoption and the child is not returned to his parents, "the court

shall commif the child to the care of the State Dapartment of

Social Welfare or the licensed adoption awenc whichever ageng
_ F sency,

made the recommendation, for that agency to arrange adoptive

ot
a

w
.

placement or to make 2 suirable o
Adoption agencies ave thus given Lhe dual vole (1) of

makipg detached and impartial inquiries inte the suitability

of an adaétive home not selected by the agency and {2) of placing

for adoption those childtcﬁ against whose adoption by private

arrangement they had opted., It is evident that the two functioms

v
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are not fully compatible and that their combination raises a
seriovs question of conflict of iuteresc, Although idealiy
and on principle adoption ageacies acting in both capapities
are guided seclely by what is beneficial to the child entrusﬁed
to them, it is only natural that agencies develop certain pos-
sessive traits, in¢luding the conviction that their decisions
aind choices concerning a child's future are superior to those
11 L
of others. While this gereralization may have no application
whatsvever in the case of individual welfare workers, the
~delegation of the two described functions fo adoption agenciés
places the agencies in a potential conflict-of-interest situation
and puts them in a vulnerable position in the eyes of the public.
The best way to eliminate this problem is to follow in the
Ivotsteps of legislgtian under which custody investigations in
step-pérant'adoptiuns and in proceedings to free a child from
parental custody and contvol {(which arc pre~adoption proceedings
fe
in many instances) are conducted by county probation officers.

The adeption law should be amended to provide for probation

offider invescigations in all non-agency adoption proceedings.
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Amendments to this cFfeetr should g0 2 long way toward removing

or in any event greatly reducing the incidence of the kind of

contflict which arvse in Z2ian and to protect children from

the devastating effects prolongad licigation and "continued

walting room custody by the sgency', may.-have—sa—their- entive

tife,

4. Interstate Conflict.- Califernia courts have juris-

diction to determine the custedy of a child if kis domicile is
in California although he may not be physically present in the
state, or if he lives in Califernia, but ig domiciied elsewhere,

Also, if a child is merely tempeorarily present in the state,

- balifornia courts may assuac custody jgﬁisdicticn in orde; to
_pqﬁtec; him and guavd kim against maltreatment. Most other

- States give their wn courts jurisdiction iu the same or

-Similar situationé: The vesuleing concurvent jurisdiction:

B Y

in two or move states has caused a variety of problems.

!

[

s

A malor sove point in this area of cuzstody taw in California
as well as in most other statos is che unpredictable attitude of

the courts toward out-of-state custody decrees. Sister. states’
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custody judgments are scmetimes recognized and respected, and
at other times they are reopensd and modified. This "leaves

custody awards open to continual attack by scheming pareats who

_ 7 jo Y
seck redetermination of the issue in courts of other states,”

Much has been written about this intolerable state of affairs,
its demaging consequences for children, and the deplorable

spectacle of head-on collision of the courts of several states

fey

in ¢child custodecases. California courts have been engaged

1fa open feuds of this nature with the courts of New Mexico,

7N A
Permsylvenia, Missouri, Texas, and Georgia, fox example.,

Californis applies the “clean hands” doctrine which allevi-

277
. ates the problem, but does not solve it. This firat aid measure

against child saatching aaod other flagrant abusegﬁdeniss access

to California's courts to the vialator of a sister state custody
' 127

L5 , bhowever,
judgment, This remedy is not always availasble /fnor is it always

equitable, considering the child's interest rather thau the

/30
punishment of his parents.

There is a comparatively recent movement to call a halt

i3f
to this judicial warfare between the states., At least two
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states, Wisconsin and North Dakota, have recently decided to
recognize and abide by the continuing jurisdiction of the state
which rendered the priow custody decvee in most situations.
And Hoﬁtana, overruling an earlier leading case, refused to
agsume juorisdiction to modify a Califcrnia custody decree
although most members of the family, including the children,
; 133
had moved t¢ and became demiciled in Montana,

Twenty vears ago California deci&ed "to avoid interminable
and‘vexatious litigation" in custody contests in several of its
counties: " . . . the avoidance of such titigation is facili;ated
by holding that only one court within this state may provide for
the custody of minors in diverece or guardianship proceadinés.
Cthexwise a parent having the immediate §cntral.of a minor wmight
move from county o county . , . iu search of a court that wiil
alter the custody provisions of a divorce decree," The nasg,

3%
Greene v, Superior Court, concluded that because of the continu~

ing jurisdiction of the divorce court of ome county a court of
no other county has jurisdiction to change this decree upon

application of the losing parent.
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What was necessary 20 years ago to end ioter-county conflict
_ _ L
of jurisdictiom in custody cases, today is needed on ew inter-
state level, The nation has grown closer together in space,
and state lines mean nothing to 1ts mobile population. It can
no longer be justified that 3 court in Sacramento will sbide by
snd refuse to alter a Los Angeles custody decree but will have
. K He

no hesitation to changqﬂcustody jedgment of an Oregon court,
The first essential step is for California to declare that it
will heaceforth give equal treatment to interstate and inter-
county cases, in other words that it will respedt the continu-
-1ng juriédic;icn of cther states in custody cases. Emergency
measures to protect a child within the borders of Cali fornia
PRI 135" -
would, of course, continue to be permitted, Further, it will
be necessary to work out an interstate system corresponding te
what on the intercounty level is'eucompassed by change of venue,
transfer of caszes, transmitial of court files and consultation
between vourts. Provisions to cover these and related matters

: X 13¢
are contained in the Uniform Child Custody Jurisdictionm Act.
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111, A REMEDY FOR EVERY NEED?

Despite the multitude and variety of custody proceedings
the question must be asked whetner {alifornia law provides a
legal remedy in all situvatlons in which child custody is at
¥
issue or regquires judicial airing amd settlemsnt, and whether

an opportunity to be heard 1s affordad to all pefsons whe have a

legitimate interest in a child custody decisioun.

o

We bave already encountered gome situations in which
custody claimants were left without adequate or direct recoursge
to the 1&#, but their problems could be scolved by making certain

procedural devices avallable to them, such azs joinder or inter-

" wention of parties, There are, however, a few situatioms in which

there is doubr about the existence of any lagal remedy or of 2

complete remedy, including the right to appeall

A, The Rights of Children

It is common knwwledge thar ie the property negotiations
which precede divorce, children 2re often part of the bargain,
They are frequently disposed of in exchange for advantageous
éroPerzy and gupport terms or out of personal motivations un-

related to the well-being of the child. In the uncontested
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divorce which follows, custody is sutometically awarded in
137
accordance with the parties' agreement. Sometimes 3 spouse
will enter into such an agreement with the secret reservation
that in a year or two he or she may petition for modification,
and can then undo the harm that may have been caused to the

/33 :
child, <nr-one-such-lastapse—a-tworyear vidchild was—awarded

Again, when there is én outvright contest in a divorce or
dny other child custody proceeding, it is well known that the
child is often Fought over to pursue selfish purpogses of the
ciaimgntsrather than the'welfare_of the ehild.

The-chiid has no voice in the procesdings. There is no

one to speak for him, That he can exprees a preference under

(AR T

cextain conditions, does not alter this fact, Being a citizen
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of the quted States, the child has a right to life, liberty
and the pursuit of happiness, whigh should include the.rigﬁt to
the best available home regardless of the wishes or whims of
the parties litigating over his future. ‘

The problem is most serious in uncontested divorces when
the true facts are hidden from the court. It has peen supgested

137

to give children party status in marriage dissolution proceedings.

This would be a good solution. Another alternmative is the appoint-~

ment of independent and Impartial counsel for the child, as

Y-
Wisconsin does, combined with custedy investigations whenever
there is veason for the court to be concerned about the child's

¥

proper care in 2 contested or uncontested proceeding, Ultimately,
a complete separacion of the isasue of child cuétody from other
issues in marrviage diesclutiou may be found to be not only

desirable but necessary for the protection of the rights of

ehildren.

‘B, _Petition in Equity to Settle Custody Rights

As has been mentioned, California recogalzes an inherent

equitable }jurisdiction of its courts, independent of statute,
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to inquire into and determine the custody of children, It
ls certain that this remedy is available to parents who have been
divorced outside of California with or without an out-of-gtate
custody decree, and who can therefore not base a custody' action
3

on any specific provision of the Family Law Act, fhe equitable

remedy would also be available to parents after a California

_ divorce without a custody decree; however, unless the divorce

¢ourt gpecifically denied its jurisdiction as to the custody

iasue, it has continuing jurisdiction so that pursuant to the

Greene rule the:pagzent would have to turn to that court for a

custody determination or to obtain a change of venue to anothef
1¥¢

county,

It is not as clear to what extent the equitable remedy is
available to other persons. In mAny cases nouparents have tﬁrned
to guardianship proceedings or to dependency proceedings in a
juvenile court although they were not in faet interested in 3z
formal grant of letters of guardianship or in a declaration of

dependency. All they want is, if they are aunt and uncle, for

example, or foster parents with whom 2 child has lived for years,
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to have the azsurance that the child can vemain in their home
and to give the child the assurance that he can stay. They
wish to have the matter of custody clarified and settled rather
thar.:. live in apprehension of possible habeas corpus proce‘edings
against theﬁ ab some future date.

| Although a suit in equity could probably be broughtruuder
these circumstances,ﬂﬁhere ig enough doubt to make 1t desirable,
fﬁr‘the sake of certainty.and for the sake of completeness of the
Caléforuia sfatutcry law, to codify the equitable remedy, This
could be accqulished, for example, by adding a brief provision

in Title & of the.Family Law Act on Custody of Children pro-

wviding that when the vight to the custedy of a ¢hild is in deubt

any person who ¢laims custody, including visitation rights, may

petition the superior court for a defermination of custedy

righ£s.. The petitioner would bhe required to name other known
élaiﬁants ag respondents. If ancther custody proceeding is
pending, the petitioner would be ijoined or intervene in that
proceeding.

L. The Right to Aﬁpeal in Babeas Corpus Cases
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In California as elsewhere the writ of haheas corpus to
obtain physical custody of a child has become & general remedy

{5
to gsettle custody rights. Unlike the equitable action just dig~

1
cussed, habeas corpus is not available to the person in posses-
sion of the child to test his rights and is generally reserved
for those who either have a pareatal right or a right to custody

-

under & court decree,

This type of habeas corpus proceeding has left its criminoal
law origin far behind, One of the last traces of this origin
is found in the fact that until recently there wasg no right to
appeal in habeas corpus custody cases in California., This
omission has been partially corrected. Today the right of appeal

: /Y6

exists when the writ has been granted but not when it was denied,
Since there seems to be no rational ground why the right to appeal
which exists in all other custqdy proceedings should be unavail-
ablé té the petitioner in this particular proceeding, this gap

in the liw should be closed.

D. Legal Remedy in Agency Adoptions

Difficulcies which can arise in nbnvagancz, independent
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adoptions have been discussed in connectiom with the Terzian

T
case, When 2 child has bean relinguished to an adoption agency,

problems factually very similar to those encountered in Terzian

L]

may appear, but the legal situvation is different and different

legal solutions must be found.

IES)
In re Adopticn of Runvan will serve a3 an fllustration.

In this case a county welfare department to whom a new-born baby
had been relinquished? immediately placed him with the Callahans
as a foster child and not for adoption. When it was discovered
a few weeks later that the boy suffered from heart disease, the
Callahans were given the option to return him, They chose to
keep him, saw him through heart surgery and raised him until he
was & years old, when the welfare department removed him from
14

their‘hpme and placed him for adeption. Thereupon the Callahans
petitigngd tor adoption. Their petition was dismissed without
hearing‘pursuant to section 224n of the Civil Code which permits

no one but a prospective adoptive parent selected by the agency

to file a petition for adoption. The appellate court affirmed,

holding that section 224n did not deny the Callahans equal
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protection nor the due process of the law. The court reﬁéoned
that "the agency should be free to make a2 determination of the
suitability of a home for the child relinquished to its café:. . s
To allow persons mnot approved by the agency as prospec;ive adops--
tive paxents to file petitions for adoption would frustrate the
pruposes of the adoption agencies and subject the ghild to an
;ndef@qi;e status, keeping him from a permanent home pending

Y4

litigation that could result,"

This is straﬁge langvage when applied to a home that must
have seemed suitable enough to the agency for nursing the éhild.
th;ough wajor iillnegs and for raising him for 8 long years, a
home which was permanent for all practical purposes before the
events precipitating the action. The case illuﬁiuatéa'the hélﬁ-

@ eyt
lessness of the judiciary in the face of the appareat unlimited
powgf of adoption agencies to dispose of children relinquished

te them in any manner they see [{t Until the child resches

majority. ‘ Aggrieved persons like the Callshans are denied even

the right to file a peti.tion for adoption., Had they applied for

guardiaunship father thaoa adoption under the Hehwnod doctrine,
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I they would have fared no better. Hemwood applies as of the time

of the guardiznship petition, and there were in féct no delays

or irregularities after the boy was taken from the foster‘pareuts.

An adoption in another county was completed before the case reached
i *

the appeilate court. Also, If the foster parents bad applied for

guardianship eariier while the boy was still with them and had

succeeded with that petition, the puardianship appointment would
.

have been short-lived since the agency retaing the unrestricted

power to select the adoptive home, and an adoption order super-

sedes the guardianship.

There is then no legal remedy in existence among any of the
eight custody actions that have been enumerated to give relief to
fodter parents undsr agency placesents with whom children have
lived for years and whose home the child has come to consider

isL

hig true and only home. This is not the type of case in which

foster parents take over until a parent recovers from an illness

| or is rehabilitated, Parental vights are not iavolved. Rather
than parental rights there are agency rights involved, but the

agency is charged with responsibility to act in the best interest
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ofjthe chiid., The Legislature has specified what is in the best
interest of the ¢hild in the absence of parental rights, The
Family Laﬁ'Act declaves th§t "pergons in whose home thé child
has been }iving in & wholesome and stable environment' are fo
be preferred over "any other person or persous deemﬁd‘by the court
to be suitable and eble to provide adequate and proper care and

1853

guidance for the child.,” In agency adoption proceedings, bowever,

-

the court has no power to give persons like the Callahans a

hearing to determine whether theirs is the type of home that is
given preference under the Family Law Act.

It is not proposed to reverse the developwent of adoption
law at this time, Agency responsibility for adoption placements
serves a definite nesd. Ona the other hand, in the words of

Henwood, "we camnot assume that adoption agencies will necessarily

in all c¢ases have such wisdom and competence that they may be

set apart from other custodianms. and given carte blanche in

their control of relingquished children uatil a petition for

adoption is before the court . . . The child is not a party to

_ the relinquighment agreement, but it is his interest that the
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court must protect . . .7 Judicial ingenuity cannot very well

go beyond the Henwood rule, and that rule, as has been shown, if
it can overcowme the roadblocks involved in Terzian, providez only
A

stopgap relief. The agency retains the power to bring about aug

adoption whether a guardian is appointed in the interim
(5

or not, It is therefore nacessary Lo create a new statutory

remedy for families and children thus denied recourse to the

courts,

When pavents sericusby fail in their parental responsibilities,
over a perivd of time, "any intevested person may petition the
superior court , . . for so order or judgment declaring such
minor person free from the custody and contrel of either or both

i3t :
of his parents.” When adoptiea agencies ieave children in one
foster home or wove them from foster home to Foster home for a
long period of time, they should ke subject to a similar action

to declare the child free from the custody and control of the

agency since “continued waiting-room custody by the ageney can

.
FY 7

no longer be justified . . ." There would be nothing accusatory

about such a proceeding since there are often serious difficulties
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to be overcome before an agency succeeds with an adoptive place-
/5%
meat. On the other hand, the agency's right to custody of the
child under section 2246 of the Civil Uode should not obstruct
every opportunity that the child may have to find 8 stzble home
if this opportunity presents itsclf outside of agency efforts,
or, as in Runyan,:through an agency rostery home placement. The
action for freedom from agency control would be available only
to personswho at the same time petition for adoption of the
child or, in the case of a non-adoptable child, are willing to
t7
given him 2 permanent home and seek appointment as guardiansg.
As in the case of an action against parents to terminate their
rights, a strong case would have to be made of agency inactivity
or failure to place the chiid before the proposed remedy could.
be granted. Long passage of time would be the maiv element of
petitioner’s proof which would have to be overcome by agency
evidence not of past diligencs, but of a presently available
adoptive placement satisfactory to the court, when comparad
Y

with the petitioner's home, Agency custody would not be terminated

until the petitioner had been found, after probation départment

. )
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investigation, to offer a auitable home for adoption or, in
the case of a noa-adoptable child, for foster care of a permanent
nature.

iV, GEHERAL CONCLUSIONS

.

One gains the general ipsight from a study of all custody
proceedings as 2 whole that while direet jurisdictional conflict
has largely been e¢liminated, except in interstate casés, there
is g great deal G£ overlap, duplication, and fragmentation of
. decision making concerning the same child, As a resulf, the

judicial process of settling the custody question is too cumber-
some, expensive, and slow in maoy instances, The most impertant
_years in a child's life may go by before the child's travails

and the judicial machinery's wheels have come to a halt; Further-
more, there are a few areas, nspecially in adoption law, in which
present legal remedies are inadequate.

The problem of duplication of effort and of piecemeal, frag-
mentary consideration of the question of where and with whom a

child should live, is found primarily in the three major custody

proceediuga, that is, in marriage dissolution, dependendy, and
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guardianship cases. In fact, the question of the proper
relationship between the domestic relatiéns, juvenile court, and
probate departments of the courts in custody cases is perhaps
the most serious question that ewists in custody law t;day from
the standpoint of the welfare of children as well as judicial
efficiency. The child is shuttled back and forth between these
.three @epartments, and full responsibility for a particular child

it

rests nowhere in the judicial system,

There is probably little disagreement on the goals of ‘judicial

custody determinations: that the judiciary, the bar, and all

othexs involvad should strive for as permanent a custodial

arrangement for a child as is humanly feasible at the earliest
flr :
possible opportunity. This goal is presently far from realiza-

tion,

The xoot of the difficulty scems to be that divorce courts

where the largest number of custody cases originate, are handi-

capped by calendar pressures, the pressure of litigants, and the
lack of sufficient non-legal aides and facilities to mike the

kind of calm and deliberate inquiry which custody decisiods -
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require, HNoaparents who may claim custody are rarely, if ever,
brought inte the proceedings. And the child himself has no
spokesman, Consequently routine custody dispositions are made
especially when the spouses are in agreement or prefer to avoié
an open contest, and the matter is clesed, with fuli realization
that a substantial numbazy of the cases will return or that they
will move on to the next court and perhaps back again., This does
not mean to say.that futere adjustments may not be required, par-
ticuiarly with respect to vigitatrion, but there are innumerable
custody decrees which are knogpwhen made to b% mere stop-gap,
temporary "solutions™ which is ro say that they are no solutions
of the custody issue,

Justice Fleming of the Second District Court of Appeal of

California bas called for reorganization, roulinization, and

rationalization of the judicial process as means for "Court

S
o2

Fboag

Survival in the Litigation Explosion.” He lists domestic
relations as one of the three fields hardest hit by this ex-
plosion. The new marriage disscluticn procedures under the
Family Law Act are already making use of the device of routiniza-

1eY
tion, with apparent good results. As far as the child custody
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ah Sache
issue iz councerned, routinization does not solve the problem,

~
but there iz great needecé rationalization, and ultimately ¢gis~
reorganization.

"The third and most necessary avenue of attack on the
litigation explosion", Justice Fleming said, is "the rationaliza-
tion of the legal process. Basically, this comprehends a close

analyzis of the functions and goals of the legal process, what

it purports &to accomplish, what problems it solves, what problems

LY

it fails to solve..." 1f the goal of the legal process in custody

cﬁses ig the earliest pogsible satisfactory ahd enduring settle-
menf of the problem, it is not rational to dispose of as difficd t
an issue as child custody in a routine manner in the hope that

it will not-reappear on the court calendar. Nor is it rational,
considering the named geal, to operate on the assumption that

any error imitially made can be corrected later, that in fact

the court may have more time to concentrate on the custody

matter in modification proceedings, after the marriage termina-
fion and property matters bhave been digposed of. While this

approach may serve the short-range purposes of routinization,




it does not campafé with the 1$ng—range purposes of chiid

costody adjudications, FPassage of time severely aggravates

the problem from the buman standpoint and the judiciary's

standpoint, More and more judiclal personnel, time and money

becomes involved the longer the settlemenﬁ of the cuééoﬂy

problem is delayed without satisfactory solution, finaily, the

problem ceases to be a cgstody problem and begins t§ ge 2 problem

of meatal disturbénce cr mental illness, or of delinquéncy or

N f{rﬁ
crime.
The judicial system has a singular opportﬁnityrat.éhé time

: 97

-of divorce to play a preveative rather than corrective role., It

has the ovportunify to detect families with serious problems

which are ubt solved by the divorce, and which are ca?ried}over

into the separats lives of oue of the parents or of bath}and

into the lives of their children. At this stage it is necegsary

for the court to take a closer look at the children’srfuturé.

It would be highly desirable to have an informal family coafer-

ence with a court officer or consultant early in the proceedings

s in order to detect thoge contested or uncontested cases which
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require a custody investigation or the appointment of a legal
representative for the child, or both, Parental disagreements
on custody should be resolved by counseling whenever possible,
/ek

@s is presently done in some of the courts. If outsiders claim
custody or visitation, they should be joined as parties and
shoudd-be brought into the informal femily conferences and-inte

EY RS

eauﬂse%ing~sessieﬁe1to settle the issue amicably, if possible,

If otﬁer cust ody %toceedings are pending or are subsequently
inétituted, the ﬁroaeedings should be consolidated, whenever

ey
feagible, There may be cases in which final settlement of the
c¢ustody issue though urgent may be delayed until after final
judgment of marriage disgolution; but the important matter is
thgt 2 considered custody arrangement which is agreeable to the
parties in as maay cases as possible, bas been made at the first
jud;cial'opportun;ty rather than pushing the problem along from
court to court and the child from one place to another., The need
for fupure modification Proceedings should be greatly reduced

e B pﬁr{b{«_ Coren s

under such a procedure and resort to the juvenile cour%qfor post-

divorce de?eadan:y.procaedings should becom§1less frequent. . But
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A major limiting factor is that many domestic relations

departments of the courts do neot

for child custody counseling and

however, that an snalysis of the

system of the preseat fragmented

presently have sufficient staff
Fr L
investigations. It would seem,

overall cost to the judicial

precedures as compared with

the proposed procedure would show considerable savings some

of which should be used to add indispensable court staff,

Ultimately, it would seem to be wise, in the interest both

of children and of judicial efficlency and economy, to concentrate

all custedy watters in one court

deépartment. This court depart-

I7s

ment, which might be named the custody court, would relieve the

divorce judge of the custody decision, except for teﬁpofary

custody pending marriage dissolution Froceedings. The custody

department wovld handle adogtions, dependency and neglect,
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guardian ship of the personm, énd all other custody proceedings.
It would be equipped with 2 staff which would include members
transferred from the juvenile court probatiocn staff.
As for wmoving dependency and neglect jurisdiction from the
juvenile court to a custedy court, this would be but the final

step in a develcpment which began in 1961, At that time dependency

72

. cases were clearly separated from other juvenile court cases; and

the most serious dependency and neglect cases, that is, those in

which parents are not merely deprived of custody, but lose their

parental rights altogether, were lifted from the Juvenile Court

Act and placed into the Civil Code to be administerad by the

P73
ordinary court departments. Additional legislation to insure

the further segregation of children adjudged under section 600

of the Welfare and Institutions Code from those coming under the

jurisdiction of sections 601 and 602 of the Code has been enacted
7Y

since, ¥or.exaupler-a—taw-wao-recentiy-pessed-toprohibit the

=ﬁﬂk%ng—e£—a—reccr&~ﬁ£~£h9udeEenaiaﬁmofwamﬂapeﬁéantwchildmhymany

Jew—enforcement “agency -or -ehe -Bureau-of Criminal. Identifieation

and-Tmrestigation.
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Such a recorgaunization would not oniy be beneficial for

the purpose of bringing together all judicial functions relating

e 7Y
shoa A el ! )

to custody detemminations of- noa-delinquent children, but would
A : _

also seem té be in line with recent trends and developments of

juvenile court practice acd juvenile aourt thinking.: The juven-

. - l

ile courts are tending in the direction of becoming special courts

P78
for young people charged with crime, and there iz a "movement
FT7
for narrowing the juvenile court’s jurisdiction”. Much emphasis

is being placed on avoiding the "unnecessary stigma" to which

-551-‘.«1 £
children presently under the jurisdictiond the juvenile court

A,

/Ty
are exposed. Proposals are under discussion to divert section
601 jurisdiction relating to runaways, truants and other un-

Y
controllable childrzn from the iuvenile courts, It would seem

=
]
-
r
E
M
o

to follow almost 2s = av course that secijon 600 jurisdiction

i L

!g..j e w [
with respect to dependent and neplected children is oew out of
4

80
place in the unew developing Juvenile Courvt.
Ag far as guardianship of ths person is concerned, a custody

court deparimeal would free the probate judge of the burden of

" hearing contested custody cases. The probate court would retain
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the function cof appointing testamentary guardians and making
Vother appointments of guardians of the person when this is a
routine matter not involving controversy.

The custody court would assemble all recbrds concerning

A the same child, no matter what type of proceeding ié involved,

in one master file., If the child's residence changes and fur-
ther ﬁroceedings are necessary, the file would be transmitted to
the child's new;custody court.

rEnding the present artificial separation between custody
cases handled in the juvenile courts, the domestic relations
deﬁértments,and the probate courts, would result in substantial
savings in court time and money and in increased efficiency of
the judicial machinery. 4and above all, such a reorganization -
with due allowance for the human frailties of judges, lawyers,
and other professionals involved - would assure to the prowing

number of children who must live under court-determined custody

arrangements the best available and most stable home surroundings.
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VY.  SPECIFIC RECOMMENDATIONS
This part of the article is intended primarily as a summary
of recommendations made in the body of the arcicle, It alsoc in-
cludes a few suggestions noo expressly stated before which need
wo further explanation, Tt liats ouly those recommeéndations which
lend themselves to iumediate, shori-range legislative action.

A, Uniformity of Custedy Standavds under the Probate Code and

the Family Law Act,

if standards for custody determinations are uniform, there
will be less duplication, less frequent attempts to obtain in one
custody proceeding what was denied or wag impossible to eobtain
in another. The term "standards" is here used in a broad sense
which includes not only the guiding principles and priorities,
but also certain procedural aids such as custody invespigations.
I is particularly urgent that standards appiicable to custody
decislons under guardianship law be harmenized with those providgd
by the Family Law Act,

The provisions of the Probate Cods relating to guardianship

of the person should be carefully studied to determine (a) which
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of them are inconmsistent with the Family Law Act, {b) which of
them are duplications of the Famil? Law Act or are antiquated law,
and (o) which of the provisions nct found in the Family Law Act

contain
/language which courts have found valuable in the past so as to

ey
"borrow' from them in nov-guardianship cases. 'The next step

52
would be to reconcile or repeal inconsistent provisions, to re-
peal duplications and outdated provisions, aud to save valuable
features of the law of guardianship of the person and iﬁcorporata
783
them into the Family Law Act. And finally, those provisions of
the Probate Code which relate to standards applicable to guardian-
" ship of the person would be repealed and would be replaced by a
reference section to the effect that a guardian of the person
shall be selected, supervised, and removeé in accordance with
“Title 4 on Custody of Children of the Family Law Act (commencing
fg?

with section 4600 of the Civil Code).

B.__Joinder of All Ascertainable Custody Claimants

One of the major causes of the proliferation of custody pro-
ceedings is the innrbility of persomswhe are not the immediate

'“'parties in a divorce or other custody suit to have their own
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claim to custody of thg child heard and adjudicated in the original
proceeding. In order to obtain a complete custody determination,
the claims of all comtenders should be disposed of in one pro-
ceading to the largest exteunt feasible, To this end amendments
to the Family Law Act and the Family Law Rules Ehﬁﬂl; be made
which provide {L) that the parties furnish information as to the
person who has physical custody of the child 2ad as to any other
person in California or elsewhere who claims custody, including
vigitation rights; (2} that the perzons 50 named and others dis-
covered by the court from other sources be duly notified of the
proceedings; (3) that these persons be joined as parties by the

court; and {4} that persons notso jeined be permitted to inter-

wvene prior to the final bearing and agaln after a custody decree

FiyT

while the jurisdiction of the court continues,

C. Consclidation of Proceedings and Changes of Venue,

Although there is general authority to consolidate actions
and to transfer cases to another venue, it is of paramount im-
25

portance in custody cases that these powers be widely exercised.

‘"The Family Law Aect or the Family Law Rules, or both, should
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provide that concurrent custody proceedings concerning the same
child pending under a court’s initial or continuing jurisdiction
should, to the maximum exteni fzasible, be consolidated, and if
they are pending in different counties, consclidation should be
preceded by a transfer of one of the cases on the coart’s own
motian_after consultation and agreement among the courts involved.
This provision would be applicable to marriage dissolution and
nullity proceedings, section 4603 actions, habeas corpus actions,

87

.equity suits, and guardianship proceedings.

- Further, it should be provided that whenever one of the pend-
ing proceedings Is a divorce proceeding, the conscolidated case should,
normally be heard in the divorce court. Finally, if a custody

cf the
dgcree has been enterad in any /named proceedings, the divorce court
or other subseguent court sheould request and consider the court
file in the prior case'and should vxamine the child's custody as
a matter of modification of the prior decree.
It might be desirable, in order to clarify under what cir-

cumgtances there is concurrent juridiccion rather than exclusive

. Jurisdiction of the prior court, to introduce this subject matter
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by codifving the rule of Greene v, Supsrior Court, ifs extension

b

to section 4603 cases, and related rules.

D. Preventive Acvinun to Aveid Juvenile Ceurt, Guardianship, or

Other Custody Proceedinas Followiog o DMyvorce Custody Decree

While joinder of all ascertainable parties should reduce the
number of additional ecostgody prc:aedimggrfolloéing divorce, this
does not solve the whole problem. Provisions shouid be added to
the Family Law Aét whigh would authorize a court officer te hold
a conference with the parents and others who might be iﬁvolved ia
order to assist the judpe in determining whether a custody investiga-
tion is necessary or desirable in a contested or uncontgéted case,
There should also be a legislative declaration to the effect that
custody contests between parents, or between parents and third
persons, should to the largest exteat possible be amicably settled
through the combined eiforis of the court, the atborneys, and

Y

trained perscnnel of other prnﬁessions.'

E. Recognition of Rights of Children

While courts may have inherent power to appoint counsel or

a guardian ad litem for a child although under present law the
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child is not formally a party in litigation concerning his
¥y

custody, it is desirable to acthorize courts to appoint a legal

s
representative for the child in custedy proceedings.

¥, Revisions of Adoption Law

1. Coocurrent Proceedings. The law should provide that

two or more petitions to adept the same child whether pending
in the same or different countiecs shoald be consclidated, and
that persons who have an interest in adopting a child may inter-

7L
vene and be joined in pending adoption proceedings.

2., Investigations by Probaticn Officers.- Consideration
should be given to authorizing county prebation officers to in-
vestigate the homes of prospeerive adoptive parents in all eases

i3

of independent adoptioans.

3. Freedom from Azency Control.- When the relingnisiment

of a child to an adoption agency or the veferral of a2 child to

an adoption agency by the court has not led Lo a completed adoption

for a certain number of years - perhaps twe or three years -~ it

should be permissible, under certain cenditions, for persors not

‘ i

selected by the agency to give this child a permanent home., For
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this purpese an action to declare the child free from the custody
e

and control of the agency should be provided.

G, Cedification of Eguitable Remedy

$ince there is some uncevtainty concerning the scope of the

equitable action to determine the custody of a child, this remedy

L

£
should be codified,

H., Appeal in all Habeas Corpus Cases

Under present law an appeal lies from the granting of a

writ of habeas corpus in custody cases, but not from the denial

of the writ. The petitioner should be granted the right to appeal

157

§

from a denial of the writ.

Y. Incerstate Custody Ceses

Ta order tc end judicial strife and conflict between the statgs
in custody cases the Legislature should dealéte as a first step
toward solving this serious problem that this State will recognize
and respect the continuing jurisdiction of out-of-state courts in

7

custody proceedings.
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Footnotas

* Research Professor of Law, University of
‘California, Dawvis. This article was prepared to
provide the California Lav fevislon Commission with
background information on this suciect. The opinicns,
conclusiong and ?ecommendatinns containad in the
article are entirely those of the author aasd do not
necessarily represent or reflect the opinioms, cone
clusions, or recommeudations of the California Law
Revision Commission, Some of the major problems
discussed are commen to manv states, but California law
and California materials have been primarily consulted,

l, See, e.p., In Re Xayas, 235 Cal, App.2d 260,
266, 63 Cal, Rptr. 232, 356 (3rg Dist. 19&7); Salton-
stall v. Saltonstall, 148 Cal, App.2d 10%, 113, 306
P,2d 492, 496 (24 Dist, 1957); Peterson v, Petersen,
64 Gal. App.2d 631, 633, 147 P.2d 206, 208 (3rd Dist.

1944); Fain, Custody of Children, 1 CALIFORNIA FAMILY
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LAWYER 539, 585~-86, 589 {(California Continuing

Education of the Bar 1961); The California Custody

Decree, 13 STAN, L. REV, 108, 114, 116, 119-20 (1960},

2. For example, the rule of Creene v. Superior

Lourt, discussed inf{ra at notes 39 o 42, and the
practice of some courts io censolidate certain custody
proceedings help to radu;e custody litigation.

3. "...one of the eritical aspects of a child's
develophent 1s the need for stability in order to
develop a sense of identity. When a child is kept
suspended, never quite knowing what wilil happen tco him
next, he must likewlse suspend the shaping of his
persénality. This is a devastating result and probably
represents one of the preatest risks which current

procedures pose for children,” Watson, The Children

of Armageddon: Droblems of Custody Following Divorce,

21 SYRA. L. REV. 35, 64 (1969)., "In thé view of most
child psychiatrists stability of the environment is

far more crucial than its precise nature and content.




The one thing with which children have most
difficulty ceping 1s unpredictable wariation, and
this is especially critical between the ages of
two and adolescence.” Id, at 71.

4, Cf. In Be L., 267 Cal. App.2d 397, 73
Cal. Rptr. 7% {24 Disgv, 1968},

5. GSee Dinkelsplel and Cough, The Case for a

Famlly Court ~ a Summary of the Report of the

California Governor's Commission on the Family, 1

FAM, L. Q. 70, 80 (Sept. 1967); Kay, A Family Court:

The California Provosal, 56 CAL. L. REV. 1205, 1238~

39 {1968); Lindsley, The Family Lourt, 5 CAL. WEST L.

REV, 7, 20~24 (1968); Hammer, Divorce Reform in

California, 9 5. CLARA LaN. 32, 51-65 {1968), See

also Rayes, Lallfornia Mvorce Roeform: Parting is
2

Sweeter Sorrow, 30 A.H.A.0, 56D, 662 (1970),

6. CAL& CIlf:Q {Diji §§ ‘;60&"""4{){}3-
7. CaL. CIV. CODE § 4600 (emphasis added). In

contrast, former CAL, CIV, CODE § 138 applied solely




to custody determinations in divorce and separate
maintenance actions.

3, CAL. PROB, CODE §5 1400-1410, 1440-1443,
1500, 15i2, 1580, 1603,

9, CAL, WELF., & INST'HS CODE §¢§ 506, 600, 725-
29, and other secticns of the JUVENILE COURT LAW,
Juvenile dependency was separated from delinquency
in 1961, See CALIFORNIA LAW REVISION COMMISSION,
RECOMMENDATION AND STUDY RELATING TQ THE RIGHT TO
COUNSEL AND THE SEPAEATION OF THE DELINQUENT FROM THE
NONDELINQUENT MINCR IN JUVENILE COURT PROCEEDINGS
(Oct. 1960).

10. 7The term "divorce" will be used interchangeably
with "marriage dissolution™ ia this article.

1. 2 ARMSTRONG, CALIFORHTA FAMILY LAW 965-06
{1953}, Sce zlso Id, {1966 Supp. ) at 343; Greene v.
Superior Coumt; 37 Cal,2d 307, 311, Z31 P.2d4 821, 323 (1951).

12. CaLl, WHELF. & INST'NS COLE § 727,

13. E.g., Stewart v, Stewart, 41 Cal.2d 447, -




260 P.2d 44 (1953); In ke Coughlin, 101 Cal.App.2d

727, 226 P,2d 46 (4th Dist. 1951). Cf. Titcemb v.

Superior Court, 220 Cal, 34, 29 P,2d 206{1934).

14, E.g., In %¢ Rava, supra note 1,

15, BSee Kay and Philips, Poverty and the Law of

Child Custody, 54 CAL. L. BEV, 717 (at 717) {1968).

16, CAL, CIV, CODE § %603 {(former § 199),
Another specizl action, wnder former CaL. CIV. {ODE
§ 214, has been eliminated by the Family Law Act,

17. See 3 WITKIN, SUMMARY OF CALIFORHIA LAW
2453-54(1960) .

18. It is clear from cases like Titcomb ¥.
Superior Court, supra mote 13 and Stout v. Pate,
120 Cal.App.2d 699, 261 P,2d 788 (2nd Dist. 19253)
that California courts recognize an inherent judicial
power to settle custody questicns independent of
specific statutory authority. See 3 WILKIHN, SUMMARY
OF CALTFORNIA LAW 2436 {1970):; and see gene;allz, CLAEK,

THE LAW OF DOMESTIC RELATIONS 580-81 (1968)., o
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20, CAL. CIV. CODE §§ 221-230.5. Adoptions and

proceedings for freedom from parental custody and

control include the basic custedy issue and go
beyond it by severing the parent-child relationship.

2i, See supra note 7 aud inira note 58.

22, CAL. CiV. CODE § 4600,

23, Q#L. PROL. CODE §§ 1406, 1440,

24, CAL. {IV. CODE § 2235,

25, Cowpare CAL. ©1V, CODE § 4600 with CAL. PROB.
CODE §§ 1407 and 1408. Also, there are serious
discrepancies in the steturory law on abandonment,
Compare e.g., CAL. CIV. ODDE §§ 224, with CAL. CIV. CODE _ 
§ 232 and CAL. PROG. CODE § 1409,

26. (AL, WELF. & INST'RS CODE §§ 581, 706; CAL,
CIiv, CGDE § 226.6; and AL, CIV. CODE § 233,

27, CaL. CIV. CODE § 4602,

28, CAL. PROB. CODE § 1443,

29,  See supra notes 26, 27, and 28; and see
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CAL, WELF., & INST'NS CODE § 582 and CAL. CIV. PROC.

CODE § 263,
3G, CAL. CIV. CODE § 226.6; but sze § 227a, 227p.
Jl. See text accompanying notes 64~72, infra.
32, CAL. PROBATE CODE § 1440, (AL, CIV. CGLE

§ 233; CAL. WELF. & INSTTHS CODE §8 553, 635,

PNBTHE DL § 700 and Cal.
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CIV. CODE § 237.5.

34, See text accompanying note ?, supra. Section
4600 would seem fo apply to the two rop-statutory
custody ;);:Aaceedings of habeas corpws and suits in
equity, and to other custody procesdings which are
not governed by inconsistent statutory pmvisians.

33. "Special proceeding” covers, for example,
probate pz:ctgedings e appoint a guardiac and habeas
corpus actions to gala custody. See CAL, S0DE CIV. PROC,

2%, 23; cal, PENAL OOUE Title XIL.

36, CLARK, supra mote 18, at 583,

37. TFor details see Comment, Custody of Children




in California; Jurisdictional Requirements and

Confiicts, 37 CAL. L. REV. 455 (1949),

38. In any event when the parties are the same.
See notes 43 and 45,1infra,

39, 37 €al,2d 307, 731 ?.26 821 {19851},

40, 1d. az 212,

41, 1d.

42, See e.g., In re Couglin, 101 Cal, App.2d
727, 226 P.2d 46 (1951). On comsolidation of actions,
see CAL. CODE CIV. PROC. § 1048, 2 WIYKIN, CALIFORNIA
PROCEDURE 1131-35 (1954); 1d., 1967 Supp., at 450-5L.

43. TSeveral cases nave held...that modification
of the original [custody) order should only be made
by the court in which the case was originally brought,
»e» This is subject to the qualification that if the
parties in the second case are differeunt, they may
bring a new suit, not being bound by the former decree,”

CLARK, supra note 18, at 583, To the same effect,

see Casme Note on Greene v. Superior Court, 25 SC, CAL,




L. REV, 224, 225, 226{1952).

44, 41 Cal.2d €39, 262 P.d 317 (1933).

45. The Greene rule was not mentioned by the
court, It was inapplicable because the boy was not
a party in the oripinal diverce proceedings.

46. Guaxdianship of Rentera, supra note 44,
ar &43. See also Guardlanship of Rese, 171 Cal.App.2d
677, 340 P.2d 1045 (1959), Kentera and Greene overruled
a string of decisions which had permitted a person
favored by a li-vear old, or the Lé~vear old himself,
to apply to a probate court for a suardianship appoint-
ment inconsistent with the cistody decree of a diverce
court without a clear sﬁnwing of azcessity or convenience,

For the earlier law see Comment Custody of Children in
> vl

California, -.pra nete 37, at 4b5~407, £69-472, COn

-
-

=}

Kenters see alsoNote, 27 80, Cak, 1., EEV. 211 {1554} ;

Cupp, MeCarroll, & MeClanahan, Cuardiasshinp of Minors,

I CALIFORNIA FAMILY LAWYER 604, 607 {California

Continuing Education of the Bar 1961),

.
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47. See Browne v. Superior Court, 16 Cal.2d
393, w07 P24 1 (1940); Milani v, Superior Court,
61 Cal, App.2d 463, 143 P,24 402, 933 (3rd Dist, 1943);
Guardianship of Vierra, 115 Cal. App.2d 869, Z53
P.2d 35 (3rd Dist. 1%53). See also 3 WITKIN, SUMMARY
OF CALTFORNIA LAW 2489 (1950), Lf. Jacobs v, Buperior
Court, 53 tal.i 187, 1 Cal, Rptr., 9 (1959},
48. See text accompanying notes 73-81 infra.
49, See in re Santos, 185 Cal. 127, 195 Pac,
1055 (1921). cf, Guardianship of Minnicar, 141 Cal,
App.2d 703, 710, 297 P.24 105, 109 (4th Dist. 1956).
S0, 49 Cal,2d 639, 320 P.2d 1 {1958). oOn this

case see Armstrong, family Law: Order out’ of Chaos,

33 CAL, L. REV. 121, 126~7 (1965}). The agency obtains

legal custody when a chiid is relinquished to it. CAL.

CIV. CODE § 224 n,

52, In re Santos, supra note 49,

53. This is not true in all states, See CLARK,
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supra note 18, at 583,
54. See In re Holt, 121 Cal. App. 2d 276, 263
P.2d 50 {1953}; Slevats v, Feustal)EIB Cal. App.2d
113, 28 Cai, Rptr. 517 {1963).
535, See 3 WITKIN, SUMMARY OF CALIFORNIA LAW
2489-2490 (1960); Fain, supra note 1, at 383,

56, See text accompanying note 43 supra, and

see note 43, supra.

27, LCf, e.g., Guardianship of Davis, 253 Cal.

App.2d 754, 81 Cal, Rptr. 297 {1957).

38, CAL. CIV. CODE § 4600 provides in part:
Custody should be awarded in the following
order of preference:

{2} To either parent according to the best
interests of the child, but, other things
being equal, custody shall be given to the
mother Lf the c¢hild is of tender years,

{b} To the person or persons in whose
Lhome the child has been living in a wholie-
gome and stable envirenment,

(e} To any other person or persons deemed
by the court to be suitable and able to pro<
vide adequate and proper care and guidance
for the child,

Before the court makes any order awarding

custody to a persom or persous other thamn a.
parent, without the consent of the parenté.
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it must make a finding that an award

of custody te a parent would be detrimental
to the child, and the award to a nonparent

is required to serve the best interests of

the child,

59. See text accompanying note 4l, supra.

60. See e.g,, POLICY MEMORANDA OF LOS ANGELES
COUNTY PROBATE COURT No. 708 {Revised to November 1,
1969);

Where a petition for guardianship of
the person of a winor is pending, and a
custody proceeding or a writ of habeas
corpus concerning the same minor is
pending in any other department of the
Suparior Court, the Supervising Judge
of the Probate Department and the Judge
of the department in whick such pro-
ceeding or writ is pending, will con-
fer and determine whether or not the
matters should be heard separately or
consalidated,

See also Guardianship of Davis, supra note 57,
.61. See text accompanying notes 40-42, supra,
62, Compare CAL. PROB, CODE § 1407 with CAL. CIv,
CODE § 4600, supra note 58,
63. In the case of a foster parent, for example,
with whamrthe child 1i§ed for many years, a diverce
decree awarding the child to the mother may cause the

ghii ?ﬁo be moved away from the foster family; and a
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subsequent appointment of the foster parents as
guardians many months later will result in a
second move of the child,

64, By Cal, Laws 1370, ch, 1211,

65, Rule 1211, Family Law Rules, Rules of
Practice and Procedure Adopted by the Judicial
Council and the Supreme Court, ofiective Jan, i, 1970,

66, Rule 1213, 1d.

67. See note b4, supra,

68, See Rule 1287, Famlly Law Rules, supra
note 65,

69. Rules 1281 and 1282, id, which contaln the
preseribed forms of petition and response in marriage
dissolurion prbceedings should be amended to
inelude questions as s these data.

70, Cf. UNIFORM CHILD CUSTODY JURISDICTION ACT j
§ 10.

71. See CLARK, supra note 18, at 577,

72, See Bookstein v. Bookstein, Cal.App. 24 ’

86
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Cal. Rptr. 495 (1970) where grandpareats bhecame
parties concerning their visitation rights in a
divorce modification proceeding,

73, See Cupp, MeCarrell & MeClanzhan, Supra °
note 46, at 607, who caution attortneys against applying
for the appointment of a guardian of the person and
the estate when 21l that is needed 15 a guardian of
the estate,

74, 174 TCal. App.2d 378, 345 P,2d 72 {1959),

75. Id. at 579 n.1, 581,

76, 1d. at 581-82. See also In re Coughlin,
Supra note 42, vhere a husband had petitioned for
guardisnship when a month later his wife started
divorce proceedings, The court censolidated the
guardiauship petition with the wife's motion for
temporary custody im the divorce action.

77, See Fain, Supra note 1, at 586 who deplores
the lack of "continuity of knowledge, interest, or

purpose” in the present handling of custoday cases:
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"This lack of continuity and patient understanding
with respect to the problems is manifested by
excessive delays and costs, as well as in terms
of human tragedy.” Id. See also Conment, Custody

of Children in California, supra note 37, at

473: YTao facilitgta & wise handliing of custody
- matters, the local court properiv taking jurisdiction
should have éhe right to demand the complete file
regarding previous disposition from the court whose
Jurisdiction has been replaced, Thereafter, until
the parties move again, the court possessing the file
will be the court of continuing jurisdiction.” See

also Ehrenzweig, The Interstate Child and Uniform

Legislation: A Plea for Extrali tgicus Proceedings,

64 ﬁICH. L. REV. 1, 1! (2965} calling for an exchange
of court files between the states in custody cases.
Lack of knowledge of one court or court dopartment of
facts in the files of a prior court cam be

outright dangerous for the child. This is exenpiified
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by the Roxanne Felumero case in New York where

information concerning the aggressive propensities

of a stepfather was available to ane court department

but nor to the one which returned the child from

foster parents to her mother and stepfather, endin
p B » 8

in the violent death of the Jevear old girl

soon after her return., See article, State's Family

Court under Study to Measure Impact of Judicial

Changes Made 7 Years Ago, New York Times, June 2,

1965, p. 38(2).

78. See WAYSON, PSYCHIATRY FOR LAWYERS 197 {1968);

Watson, supra note 3, at F6=-77, 80~81; Goldstein &
s SUpra

Gitter, On Abelition of Grounds for Divorce: 4 Model

Statute and Commentary, 3 FAM. L. Q. 73, 88 (1969);

Foster and Freed, Child Custody, 3% W.Y.U. L. Rev.

615, 627 (1964): The California Custody Daecres, 13 STAN,

L. REV. 108, 116(1960)}. &. LEVY, UNIFORM MARRLACE AND
DIVORCE LEGISLATION: a PRELLSINARY ANALYSIS 237 (1969),

See also UNIFORM MARRIAGE AND DIVORCE ACI section 409
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(as adopted by the National Conference of Commissioners
on Uniform State Laws in August, 1970) which provides
that the child’s prior custodian is normally to be
retained unless "the chtld‘s present environment
endangers his physical health or significantly
impairs his emctional development and the harm likely
to be caused by a change of environment is outwelghed
by the advantage of a change to the child,”

79. See text accompanying notes 41-42, supra,

80, See In re Kay's Estate, 30 €al.2d 215,
220, 181 P.2d 1, 4 {1947); Heubrand v. Superior Court,

Cal. App. 2d » 88 Cal. Rptr. 586

(2nd Dist. 1970); 1 WITKIS, CALTPORNIA PROCEDURE 203, 208-
210 (1854). In Guardianship of Cantwell, 125 Cal, App.2d
866, 271 ».2d 168 (Ist Dist. 1954), the Court adroitly
avolded this problem when a husband petitioned for guard~
tanship and his wife cross-petitioned for exclusive custody

under sections 199 and 214 - now section 4603 - of the

‘C¢ivil Code, The Court took the position that the basic
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question involved in the two petitions was the sane,
treated the wife's petition for exclusive custody
as a guardianship épplicatien and appcinted her
guardian of the children.

81, See Schlyen v, Schlyen, 43 Cal,Zd 361,
273 P, 2d 897 (1954); WITKIN, CALIFORNIA PROCEDURE, 1967
Supp., 109—116.

82. See text accompanying notes 38 to 43, supra.

83. 236 Cal. App.2d 5397, 46 Cal. Rptr. 153 (5th
Dist. 1963},

84, 1d. at 399,

85. 16 Cal.2d 593, 107 P.2d 1 (1940).

86. Supra note 39.

87, The court alsc held that existing guardian~
ship does not give preference in adoption proceedings,
which is in accord with accepted principles, See note

52, supra.

88. The State Department of Social Welfare had

found both sets of grandparents suitable as adoptive
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pareats, However, the Department, referring to'
what it called a "statement purportedly written"
by the children's mother, recommended that the
children be adopted by the Morrissettes, the mother's
parents. Id. at 60l. No court had the‘Opportunity
to inspect this purported statement nor to weigh all
the factors to satisfy ftself “that the interest of
the child will be promoted by the adoption.". CAL.
Civ. CODE § 227,

89, CAL. CIV, CODE § 225,

90. See In re McGrew, 183 Cal, 177, 190 Pac.
804 (1920). On this case see Annot,, 33 A,L.R, 3xd
176, 198-99 (1970); I CALTFORNIA FAMILY iAerR,
Adoptions 790, 798 (California Continuing Fducation
of the Bar 1961),

91, 177 Cal, App.2d 376, 2 Cal. Rptr. 243 (lst
Dist. 1%60). S5ee alsc Guardianship of Hall, 200 Cal.

App., 2d 508, 19 Cal, Rptr. 426 (2d Dist, 1962).

92, Cf. Cal, Laws 1970 ch. 1091 amending CAL.
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CIV. CODE § 235, which requires, in proceedings
for freadog from pareatal comtrol, that grandparents?
adult brothers, sisters, uncles, aunts etc, be
notified if the whereabouts of the parents are
not known.

33. See Adoption of Grazham, 58 Cal,2d 899, 27
Cal, Rptr, lﬁBt 377 P24 275 (1982} where an adoption
agqu? claiming relinquishment of the children to it
waé joine#\by stipulation in A& nonagency ;ndependent
adoption. Cf. Roquemore v. Rﬁquemor?,r y Cal.
App.2d » B0 Cal, Rptr. 432 (24 Dist. 1969)
whe;g'gzandparents were net permltted to intervene in
%doption_proceedinga to clain visitation rights and a
separate proceading {(and an appeal) was required to
pur#ue cﬁei; claim.

9%4. Sea In re Holt 121 Cal. App. 2d 278, 263 P,2d
SQ (3rd pist, 1953); In xe L., 267 Cal. App.2d 397, 73
Cal. ﬁptr. 76 (24 Dist, 1968).

95. 213 Cal. App.2d 113, 2B Cal. Rptr, 517 (lst

Dist, 1963).
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96. See supra note 94,

b

97. See text accompanying notes f 7/ (807 infra,

98, In ve Bullock, 139 Cal. app. 664, 34 P.2d

164 {1934); Comment, Cuatody of Children in California,
Bsupra note 37, at 477, See also CLARK, supra note 18,
at 582,

99, Louise Despert, M.,D., describes such a case
ueder the heading of "Lawyers to the Rescue'.  DESPERT,
CGILLDREN OF DIVORCE 205-207{{1953), See alsoc In
Re L., supra note %4, where the juvenile court removed
a girl from thé mother whe had custody unéer a
divorce decree and placed her temporarily
with the father; and see Cilliam & filliam,

The State as Parens Patyize: Juvenile Versus The

Divorce Courts on Questions Pertaining to Custody, 21
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ROCKY MY, L. REV. 375 (1949).

X 100. See supra note 38, A < ' P:’"'*'“"*f"‘ 5*"‘“"}1 ! {‘“""“; T"‘-‘
4 thpwd;ma.;,.m,;. gandivmsilp 2its e %1,_,,.‘ foles of [avtan] e ua
Ph"i—t,k—- crvrds  Wwmetd thots B acdlea i t:i; [ L {aha‘&u i~

101. ",..clearly there are dsngers in treating

A

a custody award as an experiment and relying upon
modification as s ponacea, Wnat is needed Is an
~ approach which seeks a permanent solution at once...”

The California Cuatody Decree, 13 STAN, L. REV. 108,

116 (196G).
102, See text accompanying nctes'“f‘ﬁ@ infra.
103, - Cal, App.2d » 88 Cal, Rptr.

806 (ist Dist. 1970). The suit was brought by the

Director of the Alameda County Department of Social

Welfare against the Superior Court of Alameda County, with

Idells Boyd as real party in intarest,

104. See text accompanying notes 50-51, supra,
See also Guardianship of Guidry, 196 Cal, App.2d 426,
16 Cal. Rptr. 579 (1961).

105. Pursuant to CAL. CIV. CODE § 233 in the

proceedings for freedom From parental comtrol.
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C 106. Pursuant to C&L CI¥. CODE § 226,6 ia the
adoption proceedings.

107, 88 Cal, Rptr. at 809,

108. This was dome in accordance with CAL, CIV.
CODE § 226c,

109, 88 Cal. Zptr. at 815 n., 5.

110, But.the identity and location of the
progpective adoptive parents was to be blocked out
of the report unless and until a prima facie showing
wae made that the adoption procedure is not running
its proper course, Id. at 814, 815,

1il, Id. at 81l.

112, The appellate court assumed thag the child
would be removed from the custody of the county Welfare
department if the showing required by Henwood and Gutdry
is.made. Id. ar 811,

}13. CAL., CIV. CODE § 224n was amended to provide

(:i that a petition for adoption may not he filed by anyone

but adoptive parents selected by the adoption agency,
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not only when the child has been relinquished to ::) \
the agency by his pareats, ss the old law read,

but alsc in the Terzian situation when a child,

1

after being declared free from parental contrel, is i

"referred to a licensed adoption agency for

adoptive placement.,” Cal. Laws, 1970, ch. 1091, 0
And CAL. CIVIL, CORE § 227 was amended to include
the "report to the court from any investigating

agéncy” among the documents which the judge naylncﬁ

authorize mmysne to inspect except in exceptional
circumstances and for gpood cause approaching the

necesgitous, Cal, Laws 1970, ch, €55, While this
provision of-che adoption law does aot aﬁply to a

‘probation officer's report prepared, as In Terzian,

‘under the authority of § 1443 of the Probate Code, it
may hamper the gathering of iaformation by the probation
- officer in cases under the Hemwood Tule.

114, See POLICY MEMORANDA OF LOS ANGELES COUNTY ::)

PROBATE COURT (Revised to Nov, 1, 1969) No, 7091 “If
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an adoptlion proceeding Is pending in Los Angeles

Comty, involving a minor who iz also the subject

of a petition for guardismship, the proceedings

will be transferred to the FPamily Law Department .

of the Supericr Court,” Tuis rule weuld, however,

not help in the common Henwood situatlon in whieh

a child hes been relinqulshsd to an agency, aod

adoption proceedings have not been instiltuted,

115, See Katz, Foster Parents versus Apencies:

A Case Study in the Judicial Appiication of "The

Best Interests of the Child” Dostrine, 63 MICH. L.

REV. 145 (1966},

116. BSee supre notes 9 and 30, Yrobatiom
departments, however, make the investization In step-
parent adoptions anéd in some adult adoption cases,
CAL. CIV, CODE 585 2372, 217p,

11.7. The requirement for notlce to the state
welfare department and an investigarion of adoptive

homss came into the law in 1927, Historical Note,
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WEST'S ANN. CAL. CODES, CIVIL OGDE § 226, CAL,
PROB., CODE § 1443 with respect to guardianship
investigations by probation officers was enacted
in 1941, and the provision of the Juvenile Court L;w
which imposed the duty or probation officers to make
custody investigations on yequest of any court.was
added in lﬂég.t;See CAL. WELF., & INST'S CODE § 582,
118, Emphasis acdded,

113, Cf. Armstrong, .supra note 50, at 127;

Fogter & Freed, Children and the Law, 2 FAM, L. Q.

40, 53-54 (1968),

120, CaL. CIV. CODE §§ 22?&,_233. In the case
of stepparent adoptions parental consent to‘adoption
is signed before a county clerk or probation officer
on forms prescribed by the Staie Department of Social
Welfare., CAL. CIV. CODE § 226.9. In other cases
consent to independent adoptions must under present law
be signed befqre‘an agent of the Btate Welfare Department

or of a licensed adoption agency. CAL, CIV. CODE § 226.1.
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(:: | : 121, Guardianship of Henwood, 49 (Cal,2d 639;
646(1558),
122, The leading case in California and
rnationally is Sampsell v. Superior Court, 32 Cal,
2d 763, 197 P, 2d 739 {1948). See also Faln, supra
note 1, at 5435443 Clark supra note 18, at 319-326.

123, See €:80s Ratuner, Child Custody in a Tederal

System, 62 MICH. L, REV, 795 {1964); Ehrenzweiy, supra
note 77,
124, Fain, supra note !, at 546,

125, See supra nore 123, For additional refer-

ences, gee Bodenheimer, The Uniform Child Custody

" Jurisdiction Act: A legizlative Remedy for Lhildren

Cavght in the Conflict of Lawe, 22 VAND. L. BEV, 31207

(1969),
126. See Momiz v, Moniz, 142 Cal, App,2d 527, 298
P.2d 710 (1956) (conflict with New Mexico); Com. ex

(:: rel. Thomss v. Gillard, 203 Pa. Super. 95, 198 A.24

377 (1964); Fohey v. Fohey, 152 Cal. App., 24 820, 313 P,24d
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872 (4th Dist., 1957) {(comflict with Missouri); In

re Walker, 228 Cal. App.2d Z17, 3% Cal, Rptr, 243
{1964) {conflict with Texas); Stout v, Pate, 209 Ga,
786, 75 S.E.2d 748 (1953) and Stout v. Pate, 120 Cal.
App.2d 699, 261 P,2d 788 (1953), cert. den, in both
cases 347 U.S. 968, 74 S. Ct. 744 (1954),

127, See Fain, supra note l;rat 546-417.

'128.m See Fhrenzwelg, Recognition of nut-of-éﬁate

Custody Decrees in California, FAMILY LAW FOR

CALIFORNIA LAWYERS 585, 590~-94 (California Continuing
Education of the Bar 1956): Leathers v. Leathérs, 162
Cal. App.2d 768, 32B 2,24 853 (1958); Berry v. superior
CdurttﬁCal. App.2d , 86 Cal, Rptr 607 fiﬂ?ﬁ).

' 129, 1t dées not aoply, for example, when the
child has been legally brought te Callfornia during
& period of visitation authorized by the cut-of-
atate cuatedf decree,

130, See e.g.,, In re Walker, supra note 126; and

gee Fain, sggrq_ﬁote 1, at 547,
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131. See supra note 123 and Bodenheinmer, supra
note 125, at 1216-—18.7

1314, See Zillmer v, Zillmer, 8 Wis,2d 657,
100 N,W. 24 564, 101 N.W.2d 703 (1960); State ex-
rel. Kern v. Kern, 17 Wis.2d 268, 116 N,W,2d 337,
(1962)., In the latter case the Supreme Court of
Wisconsin refused to accept the argument that becamse
an Iowa court had not respagted a Wisconsin custody
decrse, Wisconain should treat the Yowa custody judgment
in similar fashion: ‘“Logikally, appellant's contention
means that b'euuse Iowa has mistreated a Wisconsin
Judgment then Wisconsin should similarly mistrear
an lowa judgment; apparently then two wrongs would:
equal ome right...We agree with the tria]l. court's
asgertion that full faith and credit is not grounded om
reciprocity...We respect the determination...made by
the Iowa court on the merits and refrain from ouraelves
mm; the merits. We regard this as the better

policy in such circusstances." Xern v. Kern, supra
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116 N.W.2d at 339-40. On Zilimer v. Zillmer, supra, D

see Bodenheimer, The Uniform Child Custody Juris-

- diction Act, 3 FAM, L. Q. 304, 310-11 (1969).

132, See North Dakota Laws 1969, ch, 154 which

‘enacts the Uniferm Child Custody Jurisdiction Act.
P - 133, Corkill v, Clnningerﬁxﬁont. s 454 P,2d
» . 911 {1969) overruling Application of Enke, 129

+ Memt. 353, 287 P.2d 19 (1955) which was cited in Fain,

it i sUpra note 1, at 545, For an international case
- $afwhich a New York court refused to interfere with
éﬂ - a Swiss custody judgment, see Application of Lang,

‘9 App., Div. 2d 401, 193 N.¥.5.24 763 (1959).

wo 134, 37 Cal.2d at 312,
135, "There must be some court with authority to
. protect the child's intersst in the state whéere he i{s.”
Ld.

136, See Bodenheimer, Bupra, noteés 125 and 131, 7 ' f%

ot 137, See e.g., CALIFORNIA ASSEMBLY COMMITTEE ON

.+ JUDICIARY, FINAL REPORT ON DOMESTIC' RELATIONS 157 (1965);
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The Galifornia Custody Decree, 13 STAN, L. KEV.

108, 112 n,26; Bansen, Three Dimepsions of Divorce,

50 MARQ. L. REV. 3, 89 (1966); DESPERY, supra note
» at 200-201; Watson, supra note 3, at 59. ‘
138. Iu one such instance a two-year old boy

was awarded to his farher without open objection of -

the mother, He was moved to his grandparents who took

little interest im him, When the mother obtained

. kustody four years later, the boy was afflicted.

with a facial tic, head bobbing, and other symptoms
6f emotional disturbanee acquired after his placement

wvith the grandparents. Reperted in Hansen & Goldberg,

Casework in s Fawily Court, READINGS IN LAW AND

PSYCHIATRY 330-32 (R. Allen, E. Ferster & J. Rubin
eds. 1968},
133. See Goldstein & Gitter, supras note at 88,
" 140, Hansen, supra note 137, at 10~12; REPORT

OF CALIFORNIA GOVERMOR'S COMMISSION ON THE FAMILY 41-43

-{1966); Watson, supra note 3, at 66, 77, Cf. Fain, -
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The Role and Responsibility ef the Lawyer in 3

Custedy Cases, 1 FAM, L. Q. 36~37 (Sept. 1967).

Lawyer Faln feels that a spouse's attorney can at the
game time play the role of the children's advocate,
Paychiatrist Watson belisves that these complex role

demands on lawyers are Loo difficult to fulf1ll for

the majority of lawyers.
- 141, See Hansen, supra note 137, at 11, To have

reason for concern requires some kunowledge of the facts.

See text accompanying notes s Infra.
142, See supra note 18,  See also 3 WITKIN,
SUMMARY OF CALIFORNIA LAW 2436 {(1960),

143. The great nuwber of cases fn which a custody
determination is applied for in California after an
out-of-state divorce, either to modify the out-of-state
~ custody decree or to decide the custody question when
the s_:_[.st.er state had failed to de so, are based on the
equitable cause of action., The custody actioms specified 3

in the Family Law Act presuppose marriage, fncluding




i3
C" void or voidable marrisge. Sec CAL. CIV. CODE §§
4454, 4502, 4600, 4603, Although § 4600 refers
to "any proceeding” where child custody is at issue,
it dorea not authorize any custody proceediags bea;des
those just named.
,lﬂh See text accompanying notes 38—»4_2,_ supra.
The Greene rule supersedes the rule of Titcomb v..
Superior Court, 220 Cal. 34, 29 Pac. 206 (1934) with
C respect to the proper county of trial.
145, See 3 WITKIN, SIMMARY OF CALIFORNIA LAW
2453~54 (1960); In re Croze, 145 Cal, App.2d 492,
302 P.2d 595 ‘(1956}; CLARK, dupra note 18, at_S?S-S&U.
146, CAL. PINAL CODE § 1507, adopteﬁ in 1959_.
147, Supra note 103,
148, 268 Cal. App.2d 91B, 74 Cal, Rptr. 514
(1969).
149, Prior to the surggry the county welfare

C department had informed the Callahans “thar the child

E was not adoptable,” Id, at 515, "Not adoptable”
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ordinarily means that the agency, begause of a
child's iilness or other handicap dees not pla; to
piacé hiﬁ for adoption.

ﬁdgummﬁgmmwmmm
York which had a happier ending due to the puhlicity
it received anqlthe Governor's request to the state
Department of Public Welfare to make a ﬁomplete |
1n§;stigaticﬁ of the case.r The fuétér parentsrwifﬁ'
whom the child had béen placed by th; éounfy-welé;re-
comissiom.er right after birth and -l-mtil age #:11'2

were ultimately permitted to adopt the child, On this

'case; see Foster & Freed, ﬂhildren'and the Law, 2

FAM. L. Q. 40, 5354 (1968).

151, In re Runyan, 74 Cal, Rptr. atrilé.

152. Hote the comments of Foster aﬁd Freed on
the Liuni case, supra note 150, at 54: "...thelgiggé
case was not merely an iscolated example of bureaucratic
bﬁniling; In thé kackground there were substantigl

N

1ssues reiécing to the aocial value of gererally accepted
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placement criteria, the unthinking and unreasonable
application of such criteria and the traditional .
agency opposition to adoption by foster parents. Also,
there were ifmportant issues regarding judicilal
review of agency discretion and the goael or goals of
placement. lIn other words, the Liuni case was
significant because {t dramatically exposed how the
relatively trivial mey override the basically impértant
unless courts check administrative discretion...”

153, - CAL, CIV, CODE § 46G0,

154, Guardianship of Hepwoed, 49 Cal,2d 639,
644 (1958),

155. The language of CAL. CIV. CODE é i24n is
ironclad in this respect. But, as Professor
. Armstrong has sald, "The zealous guarding of
exclusive juriadiction over the relinguished older

child which sowetimes develops in agencles, no longer

can claim legal justification.” Armstrong, Family

Law: Order Out of Chaos, 53 CAL. L. REV, 121, 127 (1965).
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156, CAL. CIV. CODE § 233,

157. Guardianship of Hemwood, supra note 154,
at 646,

153, See e.g., Kay & Philips, Poverty and

the Law of Chiid Cugtody, 54 CAl. L. REV. 717,

738 (1968).
133. See Taylor, Guardianship or "Permanent

- Placement” of Children,. 54 CAL. L. REV. 741 (1966).

160. Courts and agencies as well, are often
“"faced with the necessity of choosing in behalf of a
child, the best of several not entirely satisfactory
alternatives." Iu re A.J., Cal., App.

, 78 Cal, Rptr, 880, 881 (1969).

161, 1If one adds the frequency with which custody
decisions once made are overthrown within one of thase
departments themselves, the plecture of the "judicial
"bouncing around'™ of the child is complete. -See
Saltonstall v. Saltonstall, 148 Cal. App.2d 109, 306 F,2d

492 (1957) (dissent at 116),
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162, "...primary emphasis in detersining the
custodial arrangement should be upon providing for

permanency, not change,'" The California Custody

Decree, supra note 137, at 114, '"The obvious...goal

b3

Watson, supra

is to assure a correct Inirial decisicn...'

note 3 at 76. "Genetally, the custody of childrem is to
be eatablished, whenever possible, on a long~term
basis." Appllc&tion of Lang, supra note 133, 193
N.Y.S8.2d 763, 771. “Custody proceedings shall teceive
priority in being set for hearing." Section 406a),
UNIFORM MARRIAGE AND DIVORCE ACT, suprs note 78.

See also Fain, supra note 1, at 541-42; CLARK, supra
note 18, at 326,

163, Fleming, Court Survival in the Litigatiom

Explosion, 54 JUDICATURE 109 (197G).
164, See 1d. at 111.
165, Id. at 112,
" 166. See generally, THE CHALLENGE OF CRIME 1IN A

PREE SOCIETY, REPORT BY THE PRESIDENT'S CBHHISSIOﬁ ON




s
LAW ENFORCEMENT AND ADMINISTRATION COF JUSTICE 63-66
(1967).
167, "A preventive rather than a remedizl approach

could elimfinate many of the difficulties caused by

_continuous change in the custodial program.” The

Caliﬁornia Custody Decree, supra note 137, at 116,
16@,713 th;sg Qouncies of Californis which
have,egtabl;shed conciliation courts, comciliation
cqunsglqrsihave brought abqut agreement on child
custody arrangements in many instances.
.169._S¢a‘§gggg note « Unfortunstely, it may
not be possible to comsolidate juvenile dependency and
diverece cases under present law, See 1 WITKIN
CALIFDRHI@ PRQCEQURE 209210, 21b_}7 {1954}, <Cf.
Schlyen v. Schlyen, 43 Cal.2d 361, 371, {1954).
170, The domestic relations department of the
Los Amgeles Superioer Court has a large staff of
conciliators, investigators, etc., See Fleming, supra

note 163 at }1l.  Many of the superior courts, however,
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must depend on referrals cof iavestigations to
juvenile probation officers who already have more
than & full caseload in their own court departments.

171. Cf. Ehrenzweig supra note 77, at 10-1l1, who
speaks of a "guardlanship court".

71?2. See CALIFORNIA LAW REVISION COMMISSION, supra
note 9.

173, CaL, CiVv. CODE §§ 232~238 relating to
proceedings to declare a child ffee from parental
cﬁatody and control was added by Cal. Stats. 1961,
ch, 1616, See ? WITKIN, SIMMARY OF CALIFORNIA LAW, 1969
Supp., 1353~58,

174, See e,g., amendment to CAL. WELF, & IHST;S
CODE § 508 by Cal, Stats, 1969 ch, 264, and to § 675 by
" Cal, Stats. 1969 ch. 185.

1?5. Among many other advantages it would eliminate
the problems created by thg sgpervening and teeporary
jurdsdiction of the juvenile courts whicﬂ caunot be-

resclved patisfactorily in any other manner., See text




accowpanying notes 94~102, supra,
176, See the latest pronouncement of the d.5,
Supreme Court on this subject, including Chief

A

Justice Burger's disaent, in In re Winship, 90 §,Ct,

1068 (1570),
177, THE CHALLENGE OF CRIME 1IN A FREK SQCIETY,
= supra note 166, ac 85,

178. Id. at 81,

179, CAL. WELF., & INST'S CODE § 601, See Lemert,

The Juvenile Court ~ Guest and Realities, TASK FORCE
REPORT: JUVENILE DELINGUENCY AND YOUTH CRIME, THE

PRESTDENT'S OOMMISSION ON LAY ENFORCEMENT AND AIMIN-
ISTRATION OF JUSTICE 9% (1967): T, RUBIN, LAW AS AR

AGENT OF BELINQUENCY PREVENTION, PRESENTED TO CALIFORNIA

COUNCIL ON CRIMINAL JUSTICE 7 et seq, 53. (Febr., 1970},

180, See Lemert, pupra note 179, at 26-99. The

trangformation in juvenile court thinking over the last 3

20 years is illustrated by the statements of two Denver




41

Juvenile Court judges 20 years apart. Noting the
overlapping jurisdicticon of the juvenile court and the
divorce court in custody ceses, Judge Gilliam su§gested
in 1949 that the juvenile courts assume the task
of determining custedy in divorce cases, Gilliam &
Gilliam, supye note 99, at 3B3-34. Today Judge T,
Rubin speaks of narrowing the neglect and dependency
 jurisdiction of the juvenile courts. T, RUBIN, supra
noté 179, at 55-56, See alsc T, RUBIN & J. SMITH,
THE FUTURE OF THE JUVENILE COURT. IMPLICATIONS FOR
OORRECTIONAL MANPOWER AND TRAINIRG, JOLNT COMMISSION
O8N CORRECTIONAL MANPOWER AND TRAINING 9-10 (1968).

18l, See supra note 13,

182, PROBATE CODE §% 1407 snd 1408 relating to
priortties, for example, should be repealed, as far
as guardians of the person are concerned, As for the
selection of a guardlan by a lé~year old, this remmant
of feudal "guardianship in socage" (See MADDEN, THE Law

OF PERSONS AND DOMESTIC RELATIONS 457-58 (1931}) could
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probably bhe reconciled.with the provisions of CAL. CIV.
CODE § .4600 by giving the child over 14 a stronger

- volce in declaring his preference. In other words,

‘§ 4600 would be amended‘to state that if archild is 14
years or older the court shall give strong éeight to
his wishes in awarding custody.

183, For example, portions of § 1442 on temporary
- custody, of § 1443 on custody investigations, of § 1406
- 'on the best interests of tha child, and'proviéiona of
§ 1441 with respect to notice and of § 1603 on the
transfer of proceedings to another court in or out of
state, should be preserved,

184, Provisions which now apply to‘bgth guardianship
of the person and guardianship of the estate would be
retained as to guardianship of the esate.

185, See text accompanying notes 64~72, Bupra.

" Lf. section 401{(b) of the DNIFORM MARRIAGE AXD DIVORCE
ACT, supra note 78

Rotice of a child custody
proceeding shall be given to the
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C' child's parent, guardian and custodian,
who wmay appear and be heard and way
file a responsive pleading. The
court may, upon & showing of good
cause, permit the interventiocn of
other interssted partles,

186, See text accompanyiog netes 74-82, supra,

187. As to juvenile dependency cases, see
supra note 169,

1E8. See text preceding note 32, supra. 71

183, See text accompanying notes 167-170, supra,

190, See REPORT OF CALIFORNTA GOVERNOR'S COMMISSION

C : ON THE FAMILY 42 (19%65),

191. See UNIFORM MARRIAGE AND DIVORCE ACT, supra
note 78, section 310: and see text acconpanying notes
137-141, supra.

192, See text accompanying notes 83-33, supra.

193. See text aécampanying notes 103-121, supra.

1%4. See text accospanying notes 143-160, 3upra.

195, See text accompanying and followlng notes 142-

C 144, supra.

196. See text accompanying notes 145-146, supra,

197, See text accompanying notes 122-136, supra,




FAMELY LAW ACT--CHILD CUSTODY PROVISIONS

(Calirornis CivilCode Sections }#600-1!603) )

§ 4600 Cusmdy order preterences, ﬁndlngs allﬁgaﬁons,% ex-
. _clusion of public =

In any proceedmg where there is at issue the custudy of 8 nunor
child, the court may, during the pendency of the proceeding, or at
any time thereafter, make such order for the custody of such child
during his minority as may seem necessary or proper. If a child is of
sufficient age and capacity to reason so & to form an intelligent pref-
erence as to custody, the court shall consider and give due weight to
his wishes in making an award of custody or modification thereof.
Custody shouid be awarded in the following order of preference:

- {a) To either parent according to the best interests of the child,
“but, other things being equal, custodyshallbegiventothemo‘therif
thechﬂd is of tendertyears, -

(b) Totheperson or persons in whose hornethectlﬂdhasbeen
'Iiviug in a wholesome and stable enivironment.

(¢) To any other person or persons deerned by the court tq be
suitable and able to provide adequate and proper care and guxdnnce _
for the child.

Before the court makes any order awarding custody to a personr
or persons other than a parent, without the consent of the parents, it
must make a finding that an award of custody to a parent would be
detrimental {o the child, and the award to a nonparent is required to |
serve the best interests of the child, Allegations that parental custo-
dy would be detrimental to the chiid, other than a statement of that
. ultimate fact, shall not appear in the pleadings. The court may, in
its discretion, exciude the public from the hearing on this issue.

(Added by Stats.1969, ¢. 16Q8, p. 3230, § B, operative Jan. 1, 1970.)

§ 4601. visitation rights

Reasonable visitation rights shall be awarded to a parent unless
it is shown that such visitation would be detrimental to the best in-
terests of the child. In the discretion of the court, reasonable visita-
tion rights may be granted to any other person having an intevest in
the welfare of the child,

(Added by Stats.1969, ¢. 1608, p. 3330, § 8, operative Jan. 1, 1970.)

—"



§ 4602, Custody investigation and report

In any proceeding under this part, when so directed by the court,
the probation officer or domestic relations investigator shall conduct
a custody investigation and file a written confidential report thereon.
The report may be considered by the court and shall be made availa-
ble only to the parties or their attorneys at least 10 days before any
hearing regarding the custody of a child. The report may be re-
ceived in evidence upon stipulation of all interested parties. o

(Added by Stats.1969, c. 1608, p. 3331, § 8, operative Jan. 1, 1870.
Amendedby'Stats 1969, ¢. 1609, p. 3357, § 20, operative Jan. 1, 1970.)

§ 4603.  Action tor exclusive custody; order :

Without filing a petition pursuant to Section 4503, husband or
wife may bring an action for the exclusive custody of the children of
the marriage. 'The court may, during the pendency of such action, or
at the final hearing thereof, or afterwards, make such order or decree
in regard to the Support, care, custody, education and control of the
children of the marriage as may be just and in accordance with the
natural rights of the parents and the best interests of the children,
Such order or decree may be moditied or revoked af any time there.
atterasthenaturalrightsofﬂmparﬁaandthebestinterestsofthe
children may require.

(AddedhyStats.lQEB . 1608,p.3331 E&OPeratveJan.l 1970}



GUARDIANSHIP OF THE PERSON

(California Probate Code Sections 1400~1410,
14k0-1443, 1500, 1512, 1580, 1603}

§ 1400. Definition of relationship; applicabllity of frust aw:
control by court _ : .
A guardian is a person appointed to take care of the person or
property of another. The latter is called the ward of the gdardian,
The relation of guardian and ward is confidential, and is subject to the
provisions of law relating to trusts. In the management and disposis
tion of the person or property committed to him, a guardian may be
regulated and controlled by the court. (Stats.1931, ¢. 281, p. 669,
§ 1400.) - '

§ 1401. Geseraland speeial guardians defined |
: Guardians are either general or special. A general guardian is
a guardian of the person or of the general estate of the ward within
this state, or of both. Every other is a special guardian, (Stats.1931,
c.281,p.659.§1§01.)

§ 1402. Geardian of sstate; sppointment by will or desd .
A perent may appoint a goardian by will or by deed for the property of any

child of such parent, living or iikely to be born, which susch chilkd may take from

such parent by will or suoeession, and any person may In & will appoint & guardian

for the property of any minor, living or likely to be born, which such minor may

_take from ruch person by such WHI. : : ’

(Amended by Stats1969, ¢. 563, p. —, § 1)

§ 1403. Guardian of person and estate; appointment by will or
: - deed; effective upon death , o

. Either parent of a legitimate child living or likely to be born, may
appoint a guardian of the person and estate, or person Or estate of
such child, by will or by deed, to take efféct upon the death of the
parent appointing, with the written consent of the other parent, or
i the other parent Is dead or incapable of consent. If the child is
Illegitimate, such appointment may be made by the mother. {Stats,
1931, c. 281, p. 669, § 1403 .

_3-



spouse, (Stats.1931, c. 281, p. 669, § 1404.)

§ 1404. Guardian of person and estate of Imcompetext;

appointment by parent or spouse .

Either parent of an unmarried insane or incompetent person may
appoint & guardian of the person and estate, or person or estate, of
such person, by will or by deed, to take effect upon the death of the
parent appointing, with the written consent of the other parent, or
if the other parent is dead or incapable of consent. If the insane or
incompetent person is married, such appointment may be made by the

¥

. § 1485, Genaral guardian of misors or !nuﬁpmlh: appaintmvent by courl:

muitipte guardlans; dapostt of moneys in wmall setates; zonfirmatisn of
‘appointments by will or desd

The auperlor conrt shall appoint a general guardian of the 'pemn and estate, or

person or catate, of minors and insane or incompetent persons, whepever DECCARATY
or convenlent, and when no goardlen has been appointed for the purpose by will or
by deed. ‘The court, In Ita-dfscretion, may appoint more than one guardlan snd
shall require efther a separate bond from each or a Joint and several bond. Where -
twa or mote guardlana are appoiated ms cogunrdiane, esch shall be governed and
Jabdle Iu alt respects as a sole guardian, If the estate does not exceed ten thowaand -
dollars ($10,000), the court may reduire that the money in the estate be deposited tn
& bank or trast company or be Invested in an Bccount in an Insared savings and Joan
assoelation’ aubject to withdrawal oaly upon the order of the court in which case no
bond :be required of the guardian. The coort ahall ulso conBrm an appointment made
by wlli or by deed, whenever requested, upon the. same procedure and notlce as In
the case of appointment by the court. (As amended Stata 1659, ¢ 308, £.3; Stats.
1938, . 1459, p. 3763, § 1.}

§ 1405.8 Dapesited preperty; sxctuslos in compating amount of head

Notwithstanding the provisions of Hectlon 1403, in any proceedings for the deter-
mination of the smount of boird to'be required of a guardian (whéther at the time of
appointment or subsequently), when It appears that the estate of the ward Includes
money -or secarities which: have been, or will be, deposital In a bank or banks in this
Btate or in a trust company suthorized to transact e trust business in this State or
money which hae been, or will be, Invested in An aecoant of accointa In an Insured
savings and loan association or associatione upon condition that auch maoney or secur-
ftles will not be withdrawn except on anthorizetion of the court, the court may, in
ita dlseretion, order such money or securities so deposited or such money &6 invested

-and may exclude awch depoeited property from the computation of the amount of
such bond or reduce the amount of bond to be required in respect of such mouey or
securitles te such an amount asg it may deem reaseneble.

The petitloner for lettera of guardlanship may deliver to any such bank or trust
company any such. woney or securities tn bis possession or'may deliver to any such
azsoclation any such money in hig poszeaslop or may eilow puch tank or trust compa-
ny to retaln any such money or securitied slready In Its possession or may sllow guch
association to retain eny such money already invested with it; and, In elther ovent,
the petitioner shall secure and fAle with the court a written receipt Including the
agreement of the bank or trust company or association that such money or securitiss
ahallinot be allowed to be withdrawn except on authorization of the court. In wo re-
celving and retalning such money or securities, the bank or trust COMBARY 0r ARBOctA~
tion shall be protected to the same extent gs though it had received the same from o
person 1o whom letters of guardianship had been Isxued. ]

. Thé-term “account irf an insdred savings and loan sssociation” tsed in this secthon
has the same meaning as In Sectlon 1431 of the Prébate Code. (Added Biats.1981,
€83, p 2101, ¢ 3)

Y-



§1406. Guardian of minor; rules for appointment :
: " In appointing a general guardian of a minor, the court iz to be

“‘ghided by what appears to be for the best. interest of the child in re-
spect, o its temporal and mental and moral welfare; andif the child is
of sufficient age 10 form an intelligent preference, the court may con-
sider that preference in determining the question. If the child resides
~ in‘this state and is over fourteen years of age, he may nominate his own
guardian, either of his own accord or within ten days after being duly
cited by the court; and such nominee must be appointed if approved by
-the court. When a guardian has been appointed for a minor under four-
teen years of age, the minor, at any time after he attains that age, may
nominate his own guardian, subject to the approval of the court,
(Stats. 1981, c. 281, .p. 670, § 1406.) :

§ 1406.5 Nomination by minor; restriction = ' ©
. The right of a minor to nominate a guardian. is subject to the
provisions. of Section 1402 of this code. {Added Stats.1941, c. 677,

p. 2140, § 1)

© § 14T, Order of preferencs In appelatment R IR _
: Otparm eguelly entitied in ofher respects to the guardianship of a minor,
preference 18 10 be glven L follows: ‘
€1} To a parent; : . T .
(2) Topne who was indicated hy the wishes of a decensed parent: 3

g; ma::’wbo already stands In the position of a trustee of & fund to be wpplied
Lo to the ehlide support; - o .
{4) TH 4 relative; _ . . )
{5} If the child has already been declared to be & ward or dependent child of the
. Juvenlle court, to the probation officer of said court. (As amerded Stata 1081, o 1816,

TP 3509, § 11.) . _



1 #9908,  Goardian of minor; rights as between parents

© As betwsen parents caiming the guardianship adversely to each

other reither is entitled to priority; but other things being equal, if
_ ﬂxechildisdtalda'yenrs,itshotﬂdbegiventothemother ititis

of an age to require education and preparation for labor and business,
" then to the father.. (Stats.1931, c. 281, p. 670, § 1408.)

' § 1409. Abandonment of child; forfeiture of right to guardisy-
ship; preferred right of mansger of orphan asylam

: A parent who knowingly or wilfully abandons or, having the abil-
ity so to do, fails to meintain his minor child under fourteen years of
age, forfeits all right to the guardianship of such child; anda parent or
guardian who knowingly permits his child or ward to remain for one
year in an orphan asylum where the child is supported by charity,
without notifying the managers or officers of the asyium that he is
such parent or guardian, abandons and forever forfeits all right {o
the guardianship of the child. The officers and managers of any or--
phan asylum having such abandoned child in its care have the pre-
ferred right to the guardianship of the child. (Stats.1931, ¢, 281,
p. 670, § 1409} .- : o

§ 1410. Marriage of gunnihu
The authority of a guardian is not extinguished or affected by
the marriage of‘ the guardian. {Stats.1931, ¢. 281, p. 6?1, g 1410.)

§ 1440. Authority to appoint; petition; guardianship over more
;  than one minor; bond
When it appears necessary or convenlent, the superior court of
the county in which & minor resides or is temporarily domicilted, or in
which a nonresident minor has estate, may appoint & guanrdian for his
person ang estate, or person or estate. The appointment mey be made
upon the petition of a relative or.other person on behalf of themm
or on the petitidn of the minor, if fourteen years of age.

Theonurtmaylssuele*tmdguardianshlpoverthepemnm

estate, or both, of more than one minor upon the same application, in

. its digeretion. - When there is an application for more than one minor,

the court may permit a joint or separate bond in such muitiple ap-

plication. {Stats, 1931, c.281 9.671 § 1440, asamendedStats.lsa?
c.528p153‘?§1) .



§ 1441, Netlee

 Before meking the appolntmont, such nothee s the court or s judge thereof detms
reasonable must be given to the perron having the care of the minet and to such
retatives of the minor residing in the state as the court or judge decms proper.
In all cases notice must be given to the parents of the minor or proot wade to the
court that their addresses are unknewn, or that, for other remsom, such noticy
* * * sapnot be given. Notiee shall not be given to the parents or other relp-
tives of & minor who has bheon rellnguizhed to g lHeensed adoption . agency or
whe has heen declared free from the custody amd control of his parents,
{Amende] hy Btate 106K, . 604, p. 1394, § 2.}

§ 1442. oOrder for temporary castody; grounds; warrant

" Tn such proceeding, when it appears to the court or judge either
from a verified petition or from affidavits, that the welfare of the
minor will be imperiled if he is allowed to remain in the custodqv of

_ the person then having his care, an order may be made 'proﬁding_for
his temporary custody until a hearing can be had on the petii':lon.
And when it appears that there is reason to believe that the minor
will be carried out of the jurisdiction of the court, or will suffer some
irreparable injury before compliance with such order providing for
the temporary custody of the minor can be enforced, the court or
judge, at the time of making the erder for temporary custody, may
cause a warrant to be issued, reciting the facts, and directed to the

+-gheriff, coroner, or a constable of the county, commanding such officer
to take the minor from the custody of the person in whose care he
~ then is and place him in custedy in accordance with such order.

- {Stats.1931, c. 281, p. 672, § 1442.) . -

§ 1843, Invastigation by arobatlor offeer o

The probation officcr in the eounty in which the petition for appointment of
guardian of a miner or incompetent porson is pending, shall make an Investigation
of vach case whenever he is requested so to do by 8 Judge of the superior court.
In the event that a petition for guardienship is filed for a minor of two years of

REC o under And the persen petitfoning for appolntment s guardian is not & rela-

" five of 1hé minor, the court shall require the probation officer by make an investigi-

tlon.
", {As amended Stats 1DAT, ¢, 827, p, 2252,§ 1)

1500 Deration of gusrdiaaskip; sduecation of minor; rnldnét o iarl_ ', -

Every guerdian hes the care and costody of the person of hlg ward and the man-
apgement of his estate, or the care and custody of the person of hls ward or the man-
agement of his estate, aecording to the order of appointment, until legally discharged,
or until his ward la restored tn capaeity pursuant to Chapter 5 (commencing with
Section 1470) of this division, whichever shall occur firsy, or, in ¢ase of the gnardian-
ship of the person of & wminar, aatll the minor reaches the age of majority o narrles,
or, a8 to the guardirnship of his estate, uniil the ward attaing his malority as pro.
vided in Section 28 of the (ivil Code. The guardian of 2 minor also has charge of the
edueation of the minor. The guardian of the person of 2 ward may.fix the resi-
dence of the ward at any place in the State, but not sisewhere witheut the permis-

rion of the court. (As mmended 3tats 1959, ¢ 1983, jr. 4050, § 1; Srats.1961, o GOR,
po1TST, B L) .

e



§ 1512. Additional conditions of guardianship; authority of court
to impose

When a person is appointed guardian of a minor, the court, with
the consent of such person, may insert in the order of appointment
conditions not otherwise obligatory, providing for the care, treatment,
education and welfare of the minor and for the care and custody of
his property. The performance of such conditions shaill be a part of
the duties of the puardian, for the faithful performance of which he
and the sureties on his bond shall be responsible.  (Stats, 1931, . 281,
p. 676, § 1512.) :

§ 1580 Remevai; sausn

"A gaardian however appoineed ¥ & * may be removed by the AOUE, nfm RO-
tior and hearing, nubntantlally ry provided ln Section 1755 of thiw eode, for any of
the following canses;.

(1) For waste or mismanagement of the esxtaie, or abume of hia trust;

1 Por falture to fllc an inventory or to vender an acconnt within the time ailmr-
&d by law, or for continned fallure to pertorm his duties;

4 For Incapacity:to porform his duties saitably

{4) For gross 1m{noraiity or conviction of & frlgny,

) For having an intorest adverse 1o 1hv faltoful porformance. of his ..
trust ;

iy« & » ln the casc of & guardisnof * ¢ * an estnte.forinaohency L
or_hankruptey ; ’

IT) When it s no longer necosur; that the ward should be umder guardlanshlp.
o
" 18 In nny other case in which the eourt shall in its dlaeretion derm soch removal
to be in he best interests of the wanl providisd, In coosidering the beat interestx of
the ward, if the guardian was appolntid by will or deed, the court uhan tuke that
fact intn consideration,
(Amendled by Stats. 1088, c. 844, p. 1625, § 1.)

Astorisks * * * |[ndicate deletlons by amendmaent

§ 1603, Tnntm of proceeding to ancther county or state; appllication; discharpe
of guardlas

The vonrt In which guardianship procvedings are pending may transfer the pro-
cecdings o the superior courl of any other county or to the eppropriate court in
any other-state in which the ward rerities ut the time of the application for the
tratisfor, and aise mey discharge the guardian, [n the fame manmer and upun the
same notice of hearing ax i provided for cunservatorships in Chapter 8 (cummmm
with Rection 2031) of Diviston 5. . o .
{Added by Stars.1089, o, 208, p. —, § 5.



DEPENDENT CHILDREN

{California Welfare and Institutions Code
Sections 506, 600, T25-729)

§ 506. Coatact or asseclailon with kabilual deiingusats er treants; separate seg-
regatad facillites; recovd af arrest
No person taken Into custody solely upon the ground thet be 18 & person described
jn Bectten 800 or adindged to be sech and made 2 dependent chlld of ther Juvenile
court pursuant to this chapter solely wpon that ground shall, in any deteaticn
under this chapter, be trought loto direct contact or persenal assochation with any
‘person taken into curtody on the ground that he s a person described by Sectlon
" 801 -or Bection B2, or who has been made a ward of the juventle court on either
puch ground. . R
Scparate, segregated facilitics for sueh persots alleged ‘to be within the deecrip-
tion of Secton 606, or persons adjudged to be mxch and made dependent cidldren
_ of the court pursuant to this chapter golely upon that ground shall be provided
by the board of supervisors. Such aeparate, pegreguted fuciiltles may be provided
1o the juvenile hall or sisewhere. o
No record of the detentlon ntmcbnpomnnhull;bgmudéorkemwwhw
" enforocment sgency or the Buream of Criminal Identification and Investigition an
' & pedord of arrest. : \ S
- {Amended by Stata 1688, ¢. 280, p. —, £ 1)

.~ §.600.  Persons subject to jurisdiction, Any person under the age
of 21 years who comes within any of the following descriptions is with-
. in the jurisdiction of the juvenile court which may adjudge such per- -
' son tobe a dependent chitd of the court: )
' {(a) Who is in need of proper and effective parental care or con-
trol and-has'no parent or guardian, or has no parent or guardian will-
~ ing to exercise or capable of exercising such care or control, or has no
* parent or guardian actually exercising such care or control. -
(b) Who is destitute, or who is not provided with the nécessities
.- of life, or who is not provided with a home or suitable place of abode, or
_ whose-home 5 an unfit place for him by reason of neglect, cruelty, or
. .depravity of either of his parents, or of his guardian or other person
_in'whose custody or care he is. ‘ ’
(c} Who is physically dangerous to the public because of a mental
" or physical deficiency, disorder or abnormality. {Added Stats.1961, c.
1616, p. 3471, § 2, as amended Stats.1965, c. 535, p. —, § 1.)



§ 725. Judgment; placing minor on probation; sdjudging minor
ward of couri or dependent child of court. After receiving and con-
sidering the evidence on the proper dispesition of the case, the court
may enter judgment as follows: '

{(a) If the court has found that the minor is a person described
by Sections 601 or 602, it may, without adjudging such minor a ward
of the couri, place the minor on probation, under the supervision of
the probation officer, for a pericd not to cxceed six months.

(b} If the court has found that the minor is a person described
by Sections GO1 or 602, it may order and adjudge- the minor to be a
ward of the court.

{c} If the couri has found that the minor is a person described
by Section 60, it may order and adjudge the minor to be a dependent
chiid of the court. (Added Stats. 1961, ¢, 1616, p. 3485, § 2, as amend-
ed Stais. 1963, ¢. 1761, p. 3514, $ 5.

L]

§ 726. Parental control; removal from custedy. In all cases
wherein a minor is adjudged a ward or dependent child of the court,
the court may limnit the control to be exercised over such warg or de-
pendent child by any parent or guardian and shall by its order clearly
and specifically set forth all such Mmitations, but no ward or depend-
ent child shall be taken from the physical custody of a parent or
guardian unless upon the hearing the court finds one of the following
facts:

{a) That the parent or guardian is incapable of providing or has
failed or neglected to provide proper maintenance, training, and edu-
cation for the minor.

{b) That the minor has been iried on probation in such custody '
and has failed to reform. ' :

(e} That the welfare of the minor 1‘eqﬁires that his custﬁdy be
taken [-om his parent or gunardian. {Added Stats.1961, ¢ 1616,
p. 3486, § 2.) " ’

§ 727. Order for care, supervision, custedy, matntesance and aupport of Wepandant
ehiid

When & minor i= adjudged & depemient child of the coort, on the groumi that be
Is 8 person describesd by Seetion G, the court may make any and &l reasonsble
ownlors for the care, sapervision, custody, conduet, maintegance, &od snpport of
such mitor, including medical treatment, subjeet to f:lrthel_' grder 9f the court.

The court may order the care, enstody, contral and conduct of guch miner to be
undber the sepervisdon of the probation officer o muy commit such minor to the
are, costody and control of:

‘ta) Some reputable persen of good meral charReter who conrents to such comn?]t-
nient, - ‘

(M Some associption, socicty, or corperation cmbracing within its abje!:ts the
parpose of eaving for sach miners, with the consent of =uch association, society, or
eorporafion.

{e) The prohation officer, to Be hoarded ant or placed in some suitable fawnily
home oF sigitable private instisntion, subjeet to the reguirements of Chapter 1
[copeneing with * % ¥ Sectian 160} of Part 4 of Division fh providel, hiow-
over, that pepding action by rhe Siate Department of Hocial Woetfare, the place-
wment of @ minur in n bomie eertificd o= necting Blingiun standards for boarding
homes by e probation officer shabl b egal Tor all qruerposes,

@1 Any other publie ageney organised to provide care for noedy or pegleetod chile
dren.

CAmended by Stats 168, e 218, po 524, § 1)
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§ 728. Periodic reports. The court may require the probation
officer or any other agency fo render such periodic reports concern-
ing minors committed to its care, custody, and eontrol under the pro-
visions of paragraphs {¢) or (G} of Section 727 as the court may deem
‘necessary or desirable, and the court may require that the probation
afficer, or may, with the consent of such other public agency, provide
that any other public agency organized to provide care for needy or
neglected children, shall perform such visitation and make such peri-
odic reports to the courts concerning minors commifted under such
provisions as the court may deem necessary or desirable, (Added
Stats 1961, c. 1616, p, 3486, § 2))

x

§ 729. Continuation of hearing; duties of probation officer; no-
tice. Every hearing in which an order is made adjudging a minor a
dependent child of the juvenile court pursuant to Section 600 and
every subsequent hearing in which such an order is’ ‘made, except a
hearing at which the court orders the fermination “of its jurisdiction
_ over such-minor, shall be continued to.a specific future date not more
‘than one year after the date of such order. The continued hearing
shall be placed on the appearance cajendar angd the probation officer
shall make an investigation, file a supplemental repott and make his
recommendation for disposition. The court shall advise -all persons
present of the date of the future hearing and of their right to be
present, to be represented by counsel and to show cause, if they have
cause, why the jurisdiction of the court over the minor should be
. terminated. Notice of hearing shall be mailed by the probation offi-
« - per to the same persons as in an original proceeding and to counsel of
record by certified mail addressed to the last known address of the
person to be notified not earlier than 30 days preceding the date to
- which the hearing was continued. {Added Stats.1961, c. 1616,.p. 3486,
© § 2, as amended Stats. 1963, = 1761, p. 3515, § 7; Stats.1965, ¢. 539,
p.— § 1)
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FREEDOM FROM PARENTAL CUSTODY AKD CONTROL

(California Civil Code Sections 232.238)

- - B
u:cunnmubebmught!orthepnrpmeorhaﬂngan:mmmm
ot 21 mﬂ&uhredfmtmmthecuﬂodrmdmtmlotdm«h&dm
uumwhenluchmmnmmuw!thmmyofmmm:

{2) Who has been Jeft without provision for his Sdentification by his parent or
pnmntsotbjrnthenarmheenienbrbothorhinumorhhnhwuth

care and custody of another without any provision for his sapport, or without com-
munication from such parent or paremtg, for * * ¢ a period of six monthe

_with the Intent on the part of such parent or parenty to abendon sach person. Such
tuilure to provide * ¢ ¢ {dentiffestion, fallure 1o provide, or failure to commund-
cate for * * @ _a_.perlodofﬂxmontm ®* * * ghall be presumptive evidence of

the lutent to abandon. Mpemnuhanhemnudmmupemn:hm
by the paremt or parents abandoning him. If in the opinion of the sourt the evi-

The fact thet a child s in & foster cure home, licensed under subdivision (a) of
Bection 10000 of the Welfare and Institutions Clode, shall not prevent s licensed
ndmdonmnqwﬂchlaphnﬂut&ﬂmphmwmm&&mlmm
under thhmhﬂvhm.ulﬂionmdeehmmhchlldﬁummmm
eontmlethuumu.mmmmhtummdnpuu

rb}%hnbunmeﬂ;tmudumwmhuoru&dmmu.
ltmmhnbeenadepmdat&ﬂdofthjuvmﬂamn.-mﬂm&nmt
or parents deprived of his costody for the period of cne year prior to the filing
ntapeuummthlthe'hedadumd':mmmeummmum
eruel or negiectful parent or parents,

(¢} Whose parent or parents are habitually Intemperate, or morslly depraved, if
-such person har been s dependent chlld of the juvenile court, aed the parent or
‘parents deprived of hiy custody becsuse of such intemperance, or mors! depravity,
for the period of one year continuously immediately prior to the Ming of the
tion prayiug that he be declared free from the custody and control of anch habi
ly Intemperate or morally depraved parest or parents. .

(d) Whose parent or pareets arc deprived of thelr civil rights due to the convle
tion of a felony, if the felony of which such parent or parenta were convicted ls of
such nature as to prove the unfitness of such parent or parents to have the future
custody and control of the chlld, or if any term of sentence of snch parent or par-
ents in of such length that the child wili be deprived of a nermal kome for a period
of years. ’

(¢) Whose parent or parents have, in a divoree action, been found to bave com-
saltted adultery and been divorced on that ground, if the court' fiods that the future
welfare of the ¢hild will be promoted by an order depriving sueh parent or parents
of the control and cosiody of the child.

{f) Whose parent or parenis hare been declared by a coust of competent jurledie-
tlon to be mentally deficlent or mentally i1, If the Stare Director of Mental Hygiene
and the superintendent of the stale hospital of which, If any, such parent or parents
are Inmates or patienta certify that such pavent or parents 8o declared to be mentaily
deficlent or mentally §ll wil} ot be capeble of supporting or controlling the child in a
Proper manner.

{&) Whoase parent or parenta are, snd will remain incapable of supporting of con-
trolling the chiM In a proper manner becuuse of mental deficleney or mental Ul
ness, L there is testimony to this effect from two medlen] examiners certified under
Beetion 3000 of the Welfare and Institutions Code. The parent or parents shall be
cited 1o be present at the bearing, and if he or they have no attorney, the judge shall
appolnt an atiorney of attorneys bo represent the parent or parents amd fix the
compensation to be paid by the county for such services, it he determines the
or pareits are not financially able to employ counsel. :

A licensed adeption agency may inatitute under this section, an action to declare
8 chilid, as deseribed in thés section, free from the custody and contrel of his parents.
When the requesting agency 1s o Heensed county sdopion ageney, the county coun-
nel, or [f there Iy no county connsel, the district attorney shalt In & proper case jxsti-
tute such action, . :

Approved and Misd Aug 14, 1970,
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§ 2325 Liberal consiruction

The provistons of this chapter shall be liberally construed to serve and protect the
Intereste and welfure of the child, (Added Stats. 1963, ¢. 1004, D 2716, % 1.}

The Btate Departwent of Beolal Welfure, 5 county welfare 'Y :

o . o 7 drmn, enu't:i

S Placement of 4 child with & tcensed adoption agency, or the State Depertment of

© Becial Welfare acting as sn réoption agency In counties which are not served by a
county adoblion ngeuey, may initlate an action under Section 232 to declare a ehlld
frec from the custody and control of his purents. The fact that a child 18 in a foster
care heme licensed under subdivision ta} of Srction MO0 of rthe Welfare and Institu-
tions Code whal) not prevent the institution of sueh an actlon by any. ench aAgency or -
by 4 licensed adaption mgoncy pursusnt to Section 232, :

The county ciunse! or, I there ix no connty coumsel, the distriet attorney of .the
eounty specifiod in Scotion 237 shali, in & proper case; iostitute the actton upon the
revpuest of mny of the siate or tounty agencies mentioned hereln, . .

Approved and fled Aug, 4, 1970,

§ 233 Pstltion;  fling; Investigation by prebation oficer; written report; recem-
mendation - o
Any Intercstest person niny petltion the superior court of the county in which a
mninor person described in Reetion 232 resides or in which such minor person Is found
or In which any of the ety constituting abandouinent, neglect, erielty or habttual
Intemperance oceurred, for an arter or judgment declaring sueh minor person free
from the ecustody and control of cither or hoth of his parents. There shall be i
filing fre charged for any action Instituted in acrordance with this section. Upon :
the filing of suck petition, the clerk of the eourt shall imwediately notify the Ju. . .-
venile probation officer who shal) immediately investigate the cireumnstunces of said
minor person and the eircumstances which are alleged to bring ssid misor person
within sny of the provisioms of Boetion 232, The Juventle probation officer shall
render to-the court s written report of his Invedtigation with 3 recommendation to
the court of the proper dispogltion te be made in tho action In the best interesta of
sall minor person. The court shall receive such report in evidenee end shall read
*  axd consider the contents thereof b rendering itu Judgreent. _ .
{Added Btat.1901, ¢, 1616, p. 3505, § 4, as amended Stsis. 1067, €. 817, p. 2325, § 1.}

§ 2535 tespestion of peiitien uns reperts R -

A petition filed in any soperior court procesdlog upder thie chapter and sny re -
muthepmﬂmonmrmmmzu&mlyhenwpeetudonl:hymrt
mmmwhmnmormpmu&mmmmmgnamm
and the ‘aftorneys for such parties, and such other persons ax may be designated
by the Sudge of the superior court. (Added Stata. 1965, c. 1530, p. 3023, § 1)

§ 2338 Disciosure of Information to state separtment of secial weifers and core *
. tals walfnrs agencies - - . .
Notwithstanding any other proviston of sw, tha superfor court apd the probe-
tion officor may furnish Information, pertaining to & petition under this chapter, t6
the State Department of Soctal Weltare, to any county welfare department, to any
public welfare agency, or to any private welfare Agency licensed hy the State De-
partment of Socinl Welfare, whenever it In belleved chat the welfare of the chiM -

. Will be promoted thereby. (Added Stata1965, ¢. 1530, p. 3623, § 1.8)

__/3_; }



§ 234, Cltallon; tsswance; contents; time for service

Upon the flling of such petition, * * * & gitatlon ah ' :

y all issue requirin, .

perzon having the custedy or controi of suck miner persos or the person with fvh‘;: :

such m!::mr merson B8, to appear with 3ach mivor berson al a time and plece stated
In the citation. Service of guch citstlon shall be made &t least 10 daye before the

time stated thereln for such sppearance, (Added Stata. 1081, ¢, 1614, p. 3505,
amended-Stuts 1943, . 403, p. 1349, § 1.} e 1016, p. 4 *'Au

a3s. . V

(a) The father or mother of such minor person, if hia or her place of realdence

1s known to the petitloner, or, If the place of residence of such father er mothep is

not known to the petitioner, thenm * * % the prandparents gixd adnit brothers, sla-

. ters, uneles, austs, anid ficst conngine of such ninor person, if there * ¢ % ape

any and if * *¢_# their restdencer 8nd * * * relationships to such person Are
koawn ta the petitioncor, shall be notified of the procvedings by service of a citation

requiring sach person or persons o appeir nf the time and place stated e sach
citatlon. Buch citation shall be setved i the manner provided hy law for the mesy-
fce of a summons in a civil action, other than by publication, 1f the petition 16 flled

for the purpese af frocing the child for placement for adoption, the citation shall s

mate. In gl casca where one parcnt bhas relinquished his child for: the purpose of

sduption, or has slgned a.consent for adoption as provided In Bectiona 224m and
226, no notlce as herein provided peed be given to the parent who has slgned sueh
relinquishment or conment.  Scrvice of such citetiona shall be made at lenst 10 days
before the ime stated therein for such appesrance. . . : :

(b} I the tather or mother of such minor person or any person atleged to be or

clpiming to be the father or mother cannot, with reasonabie dligence, be served e

“provided for in sulwllviston {a), or If hin aor her plaee of vesidenee s not known to

the petitloner, the petitlener or his agent or attorney shall moke and file an af-
Hdavit, and shall state thereln the name of the father or mother or aileged father
or mother and his or her place of resldence, if known to the petitionar, and the

name of the father or mother or alleged father or mother whose place of residence

1s miknown to the petitioner. Thereupon the court shall nake an onder thot the
service be made hy the publlention of & citetion requiring auch father or mother or
atleged fathor ar mother to appear at the thmoe and place stated thereln, and that the
citation be published In g powspsper to be named and deaignated as most Hkely to
give notice to the father or mother or alleged father of mother 10 be perved 0IKC &
weck for four succersive weeks  In casc of publication where the residence of a
parent or alleged parent |3 known, the court shatl also direct a copy of the citation

t0 be forthwith sirved upon such parent or alleged parent hy mall by deposit in .

the post office properiy addressed and with the postage thercon fuily prepald, di-
recteyt fo sueh parent or alteged purent at his or ber place of msidence, When
publication iz ordercd, service of a copy «fthe citatlon in the manoer provided for
n pulddivision {a} Is equivalent to publiention. and deposit in the post office. Sery-
iee is nomplete et the cxpiration of the Yime prescribed by the erder fof publication
or when service in made as provided far-in subdivision (&), whichever event shall
first ocewr. - | )

H onc or hoth of the parents of #ach minor person be unknown or if the name
of elther or hoth of his parents be weweertain, then such fact shall be w2t forth in
the affidavit and the court shall ender the citation to be dirccted {o either the
fatber or the mother, or Doth, of the wminor pwrson, naming and orherwise describing
the fitinod porsen, and 1o &il persons claiming to be the father or mother of the
minor perspn.

Approved and filed Sept. 14, 1870,

§ 2355 Admissien te procesdings . N

Unlesd requested by the minor coneerning whom the petition bas been filed and
ADy parent or guantian present, the public sball not be admitted to 2 -procecding
under this chapter. The judyge suay nevertheloes admit soch persons na he Jeems
to have a direct and legltimate Interest in the particular case or the work of the
court. (Added State.1985, c. 1530, p. 3823, § 2.}

el -



§ 236. Fallure te appear; contompt

If any person personally served with a citatlon within the Btate as provided In °
thls chapter fells without reasonable cause to appeer and ablde by the order of -
the court, or {o briug auch minor person pefore the court If a0 requived in the
citation, such failure constitutes n conterapt of court, (Added Btatu.1961, e 1816, p.
3507, § 1)

§ 237. Appolnimaent of party e act in minor’s bedaif

In any proceeding 1o declare a minor person free from the custody apd control
of hir parents, the court may appolnt some suitable party to &ct in behalf of such
minor person and mey order such further notice of the proceedings to be given
&5 the court deems proper. (Added Stats1961, e 1818, p. 3507, § 4.3 SN

§ 2375 Procadurs; comgpensatlon for court-appolntad counssl }

At the begluniug of the procecding on e petition filed pursuant to this chap-
fer, the judge shazlt first read the petition to the child’s parents, if they are
present, and may expliin to the child the effeet of the granting of the petition
and upot reguest of the wmines upon whase behalf the petition has been brought or
upon Ihe request of efther parent tbe judge shall explain any tefm or aliegation
cohtained therelu and the nature of the proceeding, it provedres, and posaible con-
requenes. The Judge shall ascertain whothor the minor and his parent, have been
infarmed of the right of the minot te be cepreseutid by counnsel, and if not, the judge
shall wdvise the miner and the parents, if present, of the right ta bave counscl
prosent,  The court may appaint counsel to ropresent che minor whether or not the
minor is able te afford counsel, and, if they are wiable 1o afford counsel, shall ap-
point counsel fy represent the perenes The court may cuntlune the provecding for
not to exceed scvenr days, as necessary to make an appolntment of counsel, or to en-
able counset to acquaint himself with the case, or to determine whether the parents
are unable to afford counsel at theic own eXpensi,

When the court appoints counsel to represent. cither the minor or the parents uwn-
der the provigions of this scction, auch connsel shall recelve & reasonable sum for
compensation and expenses, the amount of which =hall be determined by the court.
Wuch amonnt shell be paid by the real parties In interest, other than the minor,
In such proportions es the court decma Just, However, 1f the court finds that note
of guch rent parties in interest in able to arford eounsel, sneh amount shall be palld
out of the peneral fund of Ur® county.

(Added by Stetsl985, c. 1330, p. 3624, 1 3. Amended by Btats. 1960, c. 489, p. —-.
§2) ‘

§ 238, Effeet of order
Any order and judgment of the court declaring a minor person tree trom the
custody and control of any parent or parents opder the provistons of this chapter
" ghalt be conclusive and binding upon such minor perdo, upon such parent of
parents and upon &l other persons who have been seevad with citation by pub-
lication or otherwlse as provided in thln chapter. After paking such order and
.jodgment, the court shatl have no power to aest aside, change, or modify it, but
pothicg in-this sectlon shall be construed to Hmit the right to appeal from aach
‘peder and jodgment. (Added Stats.1961, . 1618, p. 3507, §4.) ‘

r.



. ADOPTIOR PROCEEDINGS

(Californie Civil Code Sections 221-230.5)

§ 221. Persons adoptable; &eﬁuitions of “child” and “children”

Any unmarried minor child may be adopted by any adult person,
in the cases and subject o the rules prescribed in this chapter other

than in Section 227p, and any adult persen or married minor child may

be adopted by any other adult person in the cases and subjoct te the
rules prescribed in Section 227p.

As used in this chapter, “child” and “children” mean minor child
and minor children, respectively, except in Sections 227p, 228, 229,
and 230. In Sections.228, 229, and 230 “child”’ and “children” include
‘both minor persons and adult perscns. In Section 227p “child” means
adult person or married minor child, and does not include an unmar-
rled minor person. (Enacted 1872. As amended Stats.1951, e. 880,
02400, § 1; Stats.iS;‘r_sS, ¢. 1220, p. 2777, § L.}

1222, Age diference luhun adoptive parsat apd cirlld
(n) Except as otberwise previded in subdivision {b), the person sdopting & chlld
L ahnil be at leaat 10 years older than the person adopied.

@ I the court In satisfiod that the. adoption of s child by a stepparent is in
the best interest of the pactica and is [ the poblic interest, It may approve such -

an adoption without regard to the ages of the cbild and sech adoptive stepprrent,
" {Amwnded by Btate.2964, ¢ 368, p. 1235, § 1.}

- § 223. Adoptive parent; copsent of spouse

A married man, not lawfully separated from his wife, cannot
adopt a child wuhout the consent of his wife, nor can a married ;
woman, not thus separated from her husband, without his consent, :
provided the husband or wife, not consenting, is capable of glving
stm;xggor;;e:t. (Enacted 1872. As amended Code Am.1873~74, ¢. 612,
P. Y5

§ 224. Consent of pareats; lsgitlmate chitdran; lilegitimate nhltuna.; when. cen-
’s&nt UNNOCEIELTY .

A Yogitimate child eannot be adopted withoot the consent of it3 parents if lv--
ing: hewerer, after the costody of eny child has, by any Judicial deeree, been glven
to the fathee, and the mother for a period of one yesr falls to communicate with

-zl child when able to da @0, or been glven to the mother, and the father for a
period of one year =hall willfully fail to pay for the care, support snd educatlon
of such chitd when able v do so, then tive parent te whom custody has becn given
nlone may consent to soch adoption, but only after the parent to whom ecustody
bax not been giveb hag boen * % % served with a copy of 2 citation * * *
in the manner provided by Iaw for the service of a RummoRs in a civil action that

regices him o her to appear at the thne and place set for the appeacsnce in court
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under Scetion 227 ¢ ¢ *:  fuitupe of fathor to pay for the care, support and
educatiog of such child for % = o gl period of one year or failure of mother
to commupteate with such ohild for * * ¢ such period of onr year i3 prima

. Tacic cvidence that such failure was wiliful and withoot lawfinl cxcuse: + o »
nor an Hegitimate child without the consent of Its motker if lHving; excopt that
the consent of & father or mother iz not neeckdary in the following cascs;

I. When such father or mother hag heen Judicfally deprived of the custody and
eontrnl of such child (a) hy order of the court declaring such child to be frec from
the custody and couteol of cither or both of bis parents puranant to Chapter 4 (com:
mencing with Section 232 of Title 2 » * o o Part 3 % * * of Diviston 1

of this code, or ) by aimilar order of the murmr another ji:rhstﬁtt_izn. pursnang
to any luw of that jurisdiction anthotizing such order: or when such father or

motp?er bas, in a judielal procesding in ancther Jurisdiction, voluntarily surrendercd
riadiction provided for such surrender, o

L

2. Whore saeh father or mother of any child has desertod the child without pro-
vision for ks {dentitication,

& Where such father or mather of any child bas reilnguished * * * agpeh

chill for adeption aw provided in Section %04 * » *; or where such father
or mother has relinguished * * * gpol chikd for adoption to g licensed or en-

thorized child-placing 2gency lv another Jerixliction pursuant to the lew of that
Jurlsdictlon, -

‘ {J&n'x'ended by Stats 1055, ¢ 758, p. 1252, § 1; Stats1083, ¢ N4, o 1164, § 1 Statn,
W05, o 1173, p. 2072, 5'1; Btate 1969, ¢ 3611, p. =~ § 2 operative July 3, 1970.)

§ 224m. Adoption agency; relinquishment of child for

- adoption; resciasion ‘ ) _
. 'The father or mother may relinguish a child to a licensed adoption -
agency for adoption by a written statement signed before two sibs
scribing witnesses and acknowledged before an autharized official of
an organization licensed by the State Department of Social Weifare
to find homes for children and place children in homes for adoption.
Such relinquishment, when reciting that the person making it is en-
titled to the sole custody of the minor, shall, when duly acknowledged -
before such officer, be prima facie evidence of the right of the person
making it to the sole custody of the child and such person’s sole right
to relinquish. ‘

A parent who is a minor shall have the right to relinquish his or
her child for adoption te a licensed adoption agency and such relin-
quishment shall not be subject to revocation by reason of such minor-
ity. , .

In cases where a father or mother of a child resides outside the
State of California and such child is being cared for and is placed faor
adoption by an organization licensed by the State Department of
Social Welfare to place children for adoption, such father or mother
may relinquish the child to that organization by a written statement
signed by such father or mother before a notary on a form prescribed
by the organization, and previously signed by an authorized official of
the organization, which signifies the willingness of such organization
to accept the relinquishment.

The relinguishment authorized by this section shall be of no ef-
fect whatsoever until a certified copy is filed with the State Depart-
ment of Social Welfare, after which it is final and binding and may
be rescinded only by the mutual consent of the adoption agency and
the parent or parents relinquishing the child, (Added Stats.1927, c.
691, p. 1196, § 2. As amended Stats.1931, ¢. 1130, p. 2401, § 2; Stats.
1947, . 530, p. 1522, § 1; Stats.1953, ¢. 1391, p. 2973, § 1.)
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The agency to which a child has been relinqulshed for adoption shall be respon-
albte for the care of the child, apd shall be cntitied ts the custody and control of
the child at all times until A petition for adoption has heen granted. Any place-
ment for temporsry caie, or for adoption made by the agency, may be terminated
at the discretlon of thé Ageney at goy Ume prior to the granting of a petition for
adoption. In the ovent of termination of any placement for teryperary <are or for
adeption, the chlld shal! be roturned promptly to the physleal custody of the ageney.

No petitton mey be flleg to adopt a child relinguished to n llcensed adoption
ageney or a cuild declared Pree trom the enstedy and control of either oF bobhi of his

parents and referred to a lcensed adoption agency for adoptive placement, except by

the prospective adoptive parents with whom the chitd has been placed for adoption
by the adoptien agency. After the petition tor adoptlon haz been filed. the agency
may remove the ehild from the prospective adoptive parents only with the approval
of the court, upos motion by the agency after noilee to the prospectire adoptive
parentn, supported by an sffidavit or affidaviis stating the grounds on which re-
moral iz songht. 1F an agency cofuses o conseit to the adaption of a chlld by the
POTEOn of perRous with whom the ageney nlachd the child for adoption, the superior
court mny neverthelear decree the adoption if It finda thot the réfusal to consent
L8 1ot in the best [nterest of the child.

. § 224p. Advertising for sdoption; necessity of license; offemse
_ Any person or organization that, without holding a valid and
unrevoked license or permit to place chiliren for adoption issued by
the State Department of Soclal Welfare, advertises in any periodical
or newspaper, by radio, or other public medium, that he or it will .
* place children for edoption, or accept, supply, provide or obtain chil-
dren for adoption, or that causes any advertisement to be published
“in or by any public medium soliciting, requesting, or asking for any
child or children for adoption is guiity of a misdemeanor. (Added
f;;s’.lﬁ&i, ¢ 1317, p. 2468, § 2. As amended Stats.1951, c. 638, p.
, § 2. ' -

§ 224q. Unauthorized placement for adoption; offense

Any person other than a parént or any organization, association,
or corporation that, without holding a valid and unrevuked license
or permit to place children far adoption issued by the State Depart-
ment of Social Welfare; places any child for adoption is guilty of a
misdemesnor. {Added Stats. 1945, ¢. 1317, p. 2468, § 25.) -



§ 224r. hco::ll:tinﬁ for dishurgsmeats in conmection with birth and plaumut H
[

The petitioners o &Ry proceeding seeking the adoptlon of a minge chﬂd shali Ale
with the court & full seesunting report of 2]l disbursements of wnything of value
made or agreed to be mede iy them or on their behalf in connection with the birth
of the child, the placement of the ehild with the petitteners, any medienl o hospital
eare received by the natural mother of the cbild or by the child in connaction with
{te birth, any other expenses of etther petural pazent of the child, or the adeption.
The accounting report shal! be under penaity of pectury and shall be subteitted fo
the court on ar before the date set by the conrt for the hearing on the udoptlon pet1
tlon, uniess ax extenslor of time ls graated by the courts.

The accounting report shall be ltemized in detnli snd shall show the services relat-
ing to the adoptlon or to the placement of tha cbild for adoption whish were recelved
by the petitioners, by elther ratural parect of the chiid, by the eidld, or by any
other person for whom payment wss made by or on bebalf of the patitioners. The
repore shall alsn include the dates of each payment, the names and addresses of each
attorney, doctor, hoapliai, Heensed adopticn agency, or other person or organization
who recejved any funds of the petitioners In connecifon with the sdoption or the
placement of the ehlld with them, or participezed In any way in the handling of sueh
. Tunds, elther divectly or Indlreetly.

The provislons of this seetlon shall not apply to an adoption by 3 stepparent where
one paturai or adoptive parent retains his or her custody and control of the chiid.
- tAdded Btats. 1063, ¢ 180X, p. 3883, 4 1)

§ 225. Consent of child; necessity
CONSENT OF CHILD. The consent of & child, if over the age of

twelve years, is necessary to its adoption. {Enacted 1872.)

225p.

Whepever a petition ia flicd for the adoption of a chikl whoe has boen plaeed for
adoption hy a lcensed cupnty adopiion sgency or the. Sexte Department of Boclal

* Welfare, the county sdoption ageney or the State Department of Social Welfare

may, at the time of Ffiling & faveorable report In the soperfor court, reguite the
persons pettloning to hecome the adoptive parents to pay to the county mgeocy,
us agent of the statd or the Btaie Departmont of Social Welfare, & foe of five hun-
dred dollars (3508;. The county adoption ageney or the State Department of Boclal
Welfare may defer, walve or rednce the for when its payment wonld couse etonomle
hawdship to the adoptive parents detrimentzl to the welfare of the ndopied child,
or i necessnry for the pluoviwent of & hard-to-pleee chifld. A “hard-to-place”™ child -
ix & challd who becawmse of Ris age, stbale background, rece, color, language, or
physical, meuntal, emotlenal or moedical hendlenps Nas berome difficult e place in
an adoptive home.
foatoliid el

Nothing in this sectlon sbad e constroed to requine the parment of such fee in
a county In the eave of an sdeption resulting from the independent placement of
a child, ‘ '

Approved and filed Rept. 3, 1870,
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§ 226. Petitlon; nokles to Sepzrttnent of cocls! welfars -

Any poerson desiring (o gdopt £ child mey for that purpose petitien the superior
eourt of ‘the county in whivh the petitioner restdes il the cletk of the court
shall Immediately nofify the State Dopartment of Social Wolare ar Sactanwento In
writing of the pendeney of tlie action snpd of auy subseqguent action takeon., In
all easce i which eonsent i« reqelied, exeept @ the case of an adoption by &
stepprrent where one ratural or adopive prrent retains his or Lier custedy and
cantrot of the ohild, aniess an agency Heensoed hy tie State Department of S0
cirl Welfare 10 find homes for chiléron and pleee chilirea in homes for adoplion
folne In the potition for fdootinn, the potitton shall contain nn allegation that the
petit!«mem wll file promptly wlth the doparmmont or the ecounty adeytion agency
information n-q\_timd by the department in the jmvestigation of the proposed adop-
tion. The amisslon of surh allegation from k petiticns vo flled shall not, however,
affect the Jurisdiction of tle ennee to procesd, nor shadl it higve herctofore affected
the jurlsdiction of anry eourt to havo peoeended, opwee sl ptEan omdtting such
allegating, In any manoner provided 'n thls chapter or oiherwise, nar shall sach
omisston have affected o effocr the validity of any deerse of adopilen or ur\m‘r
obder horetefore or horrafior wwide oy 8.5 court with respect To soeh ]w.iitiun omit-
Fimg soch allogation.

The caption of the petitken for adoptiod of « minor shali contati the name or
namoes of the petitioners bt Rha'!i-?mt FOEtn the nale of thie =nkrar ‘T'm- petd-
tloty =lmll enntuin the sex &nd date ol Brih of the minor.  The npawe thar the
nHaer had price to adoption «ball WA P iR Bhe peifiton or i e erse whore a
lcensed adoption ageney fobus in the :titina, thie natno muky dfear b the joinder
signed by the adoption hgency. The dovive of adopting shall vonrain the adopted
pame of the miasr hut shall not comtain thee name that the miner had prior to
adoption, i
{Amended by Steta1B3s, o 725, p. 1218, % 1, Bets 16, o, Q074 p. 2804, § 1 Stats.

1983, ¢. 478, p, 2679, § 1; Stais 1363, ¢ 1804, p. 3652, ¥ 1 Stats 1903, ¢ 174, . 1140,
§1; Seats. 1008, ¢ 694, n, 1303, £ 1.3

§ 2260, Withdrawsl oi conssat of watorel purnats; oeuri appreval; procedure
Once given, comsent of the natura! parents io the adoption of the chlid by the
Cpersol or pereonsg to whose edoption of the child the conscnt was given, may hot
he withdrawn except with court approval. Requost for such spproval may be made
by motion, or a netural parent secking to withdraw roeh consent mey file with the
clotk of the superior court where the potitton 15 pending, o pelitlan for approval of
withdrawal thereof, withoat the pecossity of payment of any fee for the filing of
wuch petition. The petftion shall be fa writing, and shell set forth the reasons for
withdrawal of consenl, Dut ntherwise may te i exy form.

The clerk of f.c court =hall set the matter for hearing, and shall give notiece
tlwreo! to the State Departipeni of Social Welfare, to the persons to whoso adop-
tion of the child the consent was given, sad to the natural pazent or parents
* 2 ¢ by certitied mail to the address of orcn Az ghown o the proceeding, at

trast 1+ days before the time pet for hearing,

The State Department of So0xal Welfare ar the Heensed eouniy adoption ageucy
shall, prier to the henring of the inotior or prtition for withdrawal, file a foll re-
port with the court and shall apgear st the bearing teo represent fhe interests of
the ehildd.

AL the hearing, the partics may appear 11 peroon of with eounsel, The hesrlog
shail be bold In chambers, hot rhe court reporter skall report the procecdings and
his oo therefor shall be pald from the courdy treaanry on order of the court. If
thue court fauls that withdrewal of the consent to adention is reasonndble in view of
all the ciremmstances, and thet withdrawal of the consnt will he for the best in-
terosts of the chikl, the court shiil gpnrove the withdrswsal of the cenwent: other-
wise the conrt shall withhold its aporoval. B the conrt approves the withdrawel
of consent, the rRdoption prococding shrll be dianissed.

Any order of the court prantlng or withholding approval of a withdrawnl of &
consont to AR adoption may e appealsd from o (he szme manner as an orler of
the juvenibe court declaring any pergon ta be o ward of the juvenile court. (A3 amoend-

o) Stats 1M, o, 816, . 2408, § 1)
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|3 226k Potitlon; withdeawal or dismissai; notloe fo depariment: report and
recommendation; )urlsdiction over ehild :

Whenever, in any adoption procecding, the petltioners desre to withdraw the
petition for the edopitign or to dismiss the proveeding, the clerk of the comrt in
which the proceeding Is pending shail immediately notify the State Depactment of
Bocial Welfare of such zetion. The Btate Department of Socizl Welfare or the
llcensed connty mdoption agency shall file g foll report with the conrt recommending
a tuitable pian for the child in every such case where the petitioners destre to with-

" draw the petition for the ndoption or whers the department or COounty Agency pes-
ommends that the petition for adoption he denled and shall appear before the conrt
for the purpose of reprosenting the child. Notwlthstapding sveh withdrawsl or
diemissal by the petitioners, the court may retain jurisdiction aver the child Yor
the purpose of making such oriler or orders foe ita custody as the court may deem
to be in the best interests of the child. .

In any adoption proceeding in which the perent has refused to give the requlred
consent o¢ in-which the reason or cuuse for the withdrawsl of the petition or dis-
missal of the proceeding is the withdrawsl of the songent of the natural parent or
parents, the court shell order gt the bearlng the child restored to the care and
custody of the natural parcnt. (As smended Stats. 1961, ¢ 1074, b 2807, & 2.)

., ¥ 228c. Femovsl af abild trom petltionsrs’ home; commitment, -luﬂu of ageney
At the hearing, If the court sustains the recommerndation that the childd he pe-.

moved from the home of petitioners because the agency has recommended denjal -

or the petltioners desire to withdraw ihe petitlon er the court dismlsses the peti-
tion and does not return him to hla parents, the eourt shall commit the child to
the care of the State Department of Soclal Weltare or the Heensed connty adoption
agency, whichever agency made the recommendation, for that Bgency to arringe
adoptive placement or to make 8 suftable plan. In those' counties not covered by
a licepsed county adoption agency, the county welfare department shall act as the
agent of the State Depactment of Soclal Welfare and shall provide caye for the child
In nceordance with rules and regulations established by the department, (As umand-
el State. 1061, c. 1074, p. 2807, § 3) x

§ 226m.. . Private hearings B o ,
Notwithstanding the provisions of Section 124 of the Code o
. Givil Procedure, all superior court hearings in ‘adoption prbg;g?n; o
shall be held in private, and the court shalj exclude all persons éxoépf:
the officers of the court, the parties, their witnesses, counsel, and
Trepresefitatives of the agencies present to perform-their official duties
: ::lxggsergthe laws governing adoptions, {Added Stats. 1947, ¢, 534, p.
y 8 1) ,
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J 261 Camsent of prrents or person with soie onstody. o
Wi In ali cases In which consent is requized, the conacnt of the netural parent

or parents to the adoption by the petitioners must be signed in the presence of an

agent of the Brate Department of Social Weltare or of a licensad county adoption
apeney on a form presctibed by sach department and Aled with the clerk of the xa-
periar court, in the county of the petitiones's residence.

(v Ruch comsent, when reciting that the person giving it is entitied to the sole
custody of the minor child, shail, when duly acknowledged before xuch 2gent, be
primu fecle evidenee of the tlght of the person making It to the sole custody of the
chitl and such person's sale right o consent,

fe) It the father or mother of a child to be pdopted in sutside the State of Call-
fornisz at the time of signing consent, his or her consent mry be slgned before s
notary or other person anthorized to perform notarial acts, and in such case the con-
sent of the Department of Socinl Welfare or of & Heensed veunty adoption Agency
will also I Decessary,” A

1} A parent who {n a ralnor shall have the right o xign & consent for the adoption
of hiu or her child and sweh consent shall not he guhject to revocetion by teason of
stch mipority.  (Added State 1963, e. 1806, p. 3852, & 1)

§ 226.2 Acceplance of consent; detsrminxilon of adoptabllity; home study

En nlt ecases of adoption in which ne ageney Heensed to placse children for adoption
ix a party, it shall be rhe ity of the Department of Socigl Weifare or of the lieensed
connt ¥ gdoption ageucy to kecept the copsentoof the mtural parents (o the adoptlon
of thi chilid iy the petitioaers amd o sscertaln swirber the child is a proper subject
tor adoption aad whether the proposed hone 3s stitiable for the chikd, prior to Aling
its rpeport with the eourt,  (Aubhod Stats HGE, ¢ 1806, b 3653, § 41 )

3 225.3 Conzent of dapartment or licansed conaty adoption agency

CIn all cuses in which the conscit of e naturat parent or parents s not NOCCRERTY
noel an gEency Heetst to place chibiren for adaption is not & party to the petition,
the State Departiment of Social Welfure or the lieensel connty adoption ageney shall,
prior to the heaving of the perition, file U3 consent to the adoptlon with the clerk of
the superior court of the county in which the petiticn ts filed. Such coasent shajl
Bat be given by the Departmenm of Socinl Welfare or the licensed county adoption
Agency unliss the child's welfare wiil be promated by the wdoption. (Added Stats,

19688, c. 1800, p. 353, &5 <

§ 2264 Appen) from éspartmont or agency

It for's period of 180 days from: the dute of filing the petition, or upon the ex-
pleation of sny extension of sakd perlod granted by the court, the Department of
soctul Welfare or the licensed county sdoption agency falls or refuses to nccept the
cousent of the natural parent or parchts to the adoption, or if sald department or
ageney {nila or refusea to file or to glve ity consent to an adoption In those casca
where 48 congont 1y mequired by this chapter, cither the naturel parent or parents
or the petitlener mxy appenl from such failure or refusal to the superlor court of
the county In which the petition s filed, tn which event the clork shall humedintely
noflfy the Department of Soeeclal Welfure of riuch appeal and the department or
ageney shall within 10 days file a report of Ks findings and the reasons for its faflure

o refusal or consent to the adoptlon or o aecept the consent of the natvral parent.

After the fillng of said Andings, the couct may, iF It deema that the welfare of the
child will be promoted hy sald adoption, allow the signing of the conseut by the
natural parent or purents In open court, or f the appeal be from the refusal of sald
department or agency to consent thoroto, grant the petition without <uch consent.
(Aslded State 1963, ¢. 1806, p. 3653, & 4.
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§ 2265 Interviow

The State ‘Depaﬁmém of Soclal Welfare or Heonsed county adoption ageney shall
Interview the partieg fo the pdoption as weon as possible and In any event withio
45 daya after the Aling of the adoption petition,  (Added Stas. 15063, ¢, 1808, p. 3854,
(&)

§ 266 Invastigation and repert; time; weiver

It shall be the duty of tbhe Department of Secial Welfare or of the licensed county
adeption agency o avestigate the proposed adoptisn eod to submit to the court a
fuli report of the facts disclosed by its inquity with a recomupendation regardiny the
granting of the petition within I#0 days afier the Riing of the petitlon, In those
rases In which the lnvestigation establishes that there is & serlone question concern-
ing the zuitability 6f the petitioners er the care provided the chiled or the svailabllity
of the consent to adoption tho report shall be fHed immedistely. The court may
allow stch sdditlonal thne for che fling of snid Teports as in It discretion it may
soe fit, after st least Ave days’ notive 1o the peiitioner or petitloners and opportunity
far such petitioner or petitioners to be heard with rexpect to the requoest tor sdditlon-
al time. 'The report reguired of the Department of Social Welfare or of the licenaed
county adoption agency may e waived hy the department in all cases in which an
ageney, Yoensed by the Depurtment of Sociel Welfare to piace children in homes for
adopiion, 13 a party ar jgins in the perition for adoption. Such walver may be Istued.
by the department at any time, either before or after the fling of the petlr.ion for
adoption. (Added Stats. 3963, c. 1806, p. 264, § 8)

L ; 225.7 Copy ot nsnrt to petitionescy

Whenever any report or findings are subwaitted to the: eourt hg the Deparbnant of -

- Bocial Welfare or by a licensed county adoption sgerey under any proviston of the

preceding section, & copy of such report or findings, whether favorable or untavor-

able, shall be glven to the attorney for the petitioner in the proceedings, If the petl-

“tioner has an attorney of record, or to the petitioner, {Added Bt&ts.lm. .3 1803. [
3634, §9)

§ 22648 Reviow of sdverse report; hexring; repressatation of chlld

If the finditgy of the State Department of Bocial Welfare or the county adoption
agency are that the home of the petitioners la not suftable for the chitd or that the
required consents are not avallable end it recommends that the petition be denled,
or if the potitloners desire to withdraw the petitlon, and It recommends that the
petition be denled, tha county clerk upon receipt of the report of the State Depart-
ment of Secial Weltare or the county sdoption agency shall imnduwlr refer nw
the superior court for review,

Upon recelpt of such reports the court shall aet & date for a hearing of the petition
and ehall glve reesoneble notice of such hearing to the agency, the petitioners, and

ittm ristural parents by certifled meil to the address of each es abown in the proceed-
ng.

The demrrmcnt or county agency shall appear to represent the child. t!«dﬁed
Btats ING3, c. 1806, p- 3654, £ 10) -

"
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| 226.8 conunt:; stopparsel adopilap; parexts owt of state; evidence; minor
paren

Notwithstanding any other provisions of this chapter, in case of an adoption of
a child by a stepparent wherr one natural or adoptive parent retainz his or her coa-
toly anid control of sald chiid, the consent of either or buth parents monst be signed
In the presence of a county clerk or probation eficer of any county of this State on
a form preseribed by the State Depertmoent of Soclal Welfare and the county clerk

or probatlon offieer before whom such consent s skgned shall immedigtely file sajd

eorsent with the clerk of the superior court of the county where the petition is fled

and said elerk shall immedintely flle a certifled copy of such consent to adoption with
the State Department of Socka! Welfare,

If the father or mother of a child to e adepted is ontstde the State of Callfornla
at the time of slgning consent, bis or her consont may be slgied before A notary or
other person autherized to perfornt noturint acts, ' l

Such consent, when rociting that the porson glving It is ontitled o sole eustody of
the minor child, shal!, when duly acknawlndged before the county clerk or prohation
officer, be prima fncie evidence of the right of the person making it to the sole cus-
tody of the ehild and such person’s aole right to eonsent.

A parent wl_m Is & minor shall have the right to slgn a eonsent for the adoption ot
- hig or fmr _(-luhl and sieh consent shall not e subjeet to revoestion by reason of
such minority, (Addod Staes i, o 106, P 3655, § 11.)

§ 226,16 Concealment of chilg or removal Trom tounty pending adoptlen procesd-

During the 'whdency of an Hllopti(}.n procveding, the child proposcit te be adopted

shitll not be concealed within the county ti whick the adoption s pemling: and shall
not be removedd from such county, noless the petitioners or oflier nterested persons
first obtaln pertaission for sueh removal from the conrt after glving advance written
notiee of intent to obtain such pernlssion to Uwe Ntate Depariment of Social Wellare
or to the Noonsed adoption ageucy responsible for the investigation of the proposed
adoption. Upon proof of the giving of the notice, permisdion may be grauted by the
court ¥, within & period of 15 days from and after the date of the giving of the
notice, no objections have been filed with the court by the State Department of 3o~
cial Welfare or the leeneed adoption agency reaponsible for investigativn of the
propored aduptlon. If obleetiens ave filed within such period by the department or
the adoption agercy, upon the reqnest of the petitioners the court shall inmediately
set the matter for hearing and give to the objector, the petitioners, aml the party
or parties pequesting permisston for such removal reasonable notice of anch hearing
by certified mall to the address of cack as xhown in the records of the adoptlon pro-
cooding. Upon & finding that the objections arc without good cause, the conrt neay
grant the requested permisalon for removal of the ehild, subject to such limltations
" as appedr to be In the bost intorests of the child.

This scction dees not apply i any of the folluwing situations:
(&} Where the child la absent for a pericd of not more than 30 days from the

county o which the -adoption proceeding is ponding, provided that o notice of rec

ommendation of donlal of petition hes not boen ersonally served on the petitioners
or the conrt has. not iwsued an order probibliting the removal of the child from the
county pending consideration of any of the following: L

{1) The suitability of the petitionors.
{2) The oare provided the child. :
{3} The avaitability of the legally required consents to the adoption.

{1} In a prooeeding for the adoption of & child by his siepparent wheﬁ: one natural
or mdoptlve parent retaing bis or her custedy and controt of the child.

“{¢) Where the ehild has been roturned to ikl remaing (i the custody snd control of

hix or ber naiural parcat or paTents. )
{d) Where the child has been relinguished for adoption pursuant to Sectlon 224m

and wHtten comsent for the removal of the ¢hild I sbtained from the State Yopars-
ment of Socla! Weifare or the licensed adoption ageney responsible Tor the chiid. |

In no event, nor for any period of Hes, shall a chikt who has beea relingulshed
for adoption purseant to Secticn 224m be removed from the county in which the
chibd waz deced hy any persen whoe has pot petitioned to adopt the chlld withont
firwt obteinlng the written consent of the Ntate Pepartment of Rocisl Welfare or
the lteensed adoptien ageney responsihle for the ehihi

- A violatlon of this section constitutes & vielation of Section 280 of thw Penal Code,

Neither thir section nor Section 280 of the VPenal Code shall be constrned 1o render
lawfui any act which Js unlswiul onder gay other appierble provision of law.
(Added by Statwle0d, e 120%, p — § 1)
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The person or persons desiring to adopt a child, and the child proposed to be
adopted, wust sppear before the court. provided, that if sald adoptive parent in
then commissioned or enlisted in the militory mervice, or uuxlilary thereof, of the
Unlted States, or of any of ita aHles, or in the American Red Cross, so thet it ls
feapossible or tmpracticable, becauge of such persou’s absence frem the State of
Californie, or otherwise, for aald person to muke such appearapee In person, and
sald clreumstances are established by satisfactory evidence, sald appesracce mey be
made for such person by his or her counscl, commissioned and empowersd lu writieg
s to do and which said power of attorney may be Incorporated in the petitton for
adoption. The court must cxnmine all persons appearing before It pursuant to this
sectiot.  The exmainatlon of each such person shail be conducted separately but
within the physical presence of each such olher person or pergons unless the court,
in its diserction, shall order otherwise, The party or pitties adopting shel execute
of neknowledge an agreemont in writing thet the chidd shall be treated in all re-
spects as the lawful child of the party or parties. 11 satisfied that the interest of
the ctdld wlit be prowscted by Lhe adoptlon, the conrt may therenpon make and enter
# decree of aduptlon. of the child hy the adepting parent or parents, and the child
and the sdopting parints shall therenpon sk thefenfter sustain toward each other
the legal melationshipiof pareat and child ard kave all the rights aad be sobject to- -
all the duties of that rolptien. 1o 0 case where the adopling parent is permitied to
appear by counse], the agrecment may be exceutedd and acknowlediged by such coun-
sel for wuch absent party, of may be executed by woch absent party befere &8 notary
public, or any other person authorized te take acknowledgnents including the
persong authorized by Sections 1383 umd 11835 of thia code; provided, that ia any
case where sgld adoptive parent Is permitted to appear by counsel bereunder, or
otherwlse, the court mav, in ity disvretion, canse such examination of sald adoptive
parent, other interested party, or withess to he made upon depesitlon, ns it deems
peeessary, said deposition te e [aken upun commiasion, ns prescribed by the Code
of Civil I'rocedure, and the cxpense 1hereof to be borne by the petitioner. The
petition, relinguishiaent, sgreemwent, srder, repert to the ecourt from any investigating
agency, aud any power uf attorney sund depositlon nust be fled In the office of the

E_é'uuty elerk nnd shall not be spen Lo lnspection by any other than the partles ¢o
the action and their sttorneys-aod the State Department of Soctal Welfare except
upon the written authorily af the judge of the superior court. A judge of the
supertar court shall not authorkze anyenc te inspect the pelition, relinquishment,
agreament, order; repurt to the court Trem any investignting agency, or power of .
attorney or deposition or any pertion of any such documents except ih exceptional -
circumstances amd for gopd cause approaching the necessitous. The petitioner may
be required Lo pay the expenses for prepating the copies of e documents to be
Tuspected, A o o

U'pon wrilten request of any party to the action and upon the arder of any judge
of the superior court, the county clerk shall not provide any documents referred to
in this zection for inspection or eopying to any other person, uniess the name of
the natural parents of .the child or any information tending to identify the natural

parents of the ehild ia deleted from the doclments or eopties thereof,

LUpon the request of the adoptive parents or the ¢hild, a coonty clerk may lssue
a certifiente of adoption which states the date and place of adoption, the birthdry of
the ohilld, the name of the adoptive parents, und the name which the child has taken,
Toless the child has been adopted by u stepparent, the certificate shall not stete
the name of the natural parents of the ehild.

‘The provislons of this sectlon perminting #n adeptive parent, who s commissloned
or entated in the milltary service, or unxbilary thereof, of the Unlted States, or of
any of its sliles, or in the American Hed Cross, to make an appearanee through
hi® or her connsel, commissioned and empowered in writlng to do B9, are equally
applicable te the spouse of such adoptive parent who resides with such adoptive -
parent cutalde of this state, -

Where, pursuant to this section, neither adoptive parcat need eppear before the
court, the child propesed to be adopted mecd not mppear. TP the law otherwise
requlees that the ¢hild execute any docmnent during the course of the hearing, the
child may do so by and through counsel. Where none of the parties' Appesr, RO
order of adoption ehmli be made by the court untll after ¢ report has been flled
with the court pursuant to Section 2266, . ’

Approved and filed Aug. 11, 1970,
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§ 227s. Adeptlon by stinnmt; Investigatisn

Notwithstending any cther provisions of this chapter, the probation officer in the
county in which the action for sdoption |z perding ahell make an investigation of
oach case of adoption by a stepparent where ope natural parent retalns custody and
contrel of the ¢hild. No order of Mdoption shail be mede by the court untll after
such probatlon officer shall have filed his report and recommendation and the same
ahall have beer considered hy the vounrt. {As amendsd Stats. 1963, ¢, 1504, P. 3652, § 2.

§ 227ana. Information relating to adoption petition, furnishing
' to ceriain welfare ngencies ?

- Notwithstanding any other provisicn of law, the State Department
otSocialWelfare.andanyholde‘ratalicemaorpmmlttoplaee
chikiren for adoption issued by the State Department of Social Wael-
fare may furnish information relating to any adoption petition to the
Juvenile cowrt, to any county welfare department, to any public wel-
fare agency, or to any private welfare agency licensed by the State
Depariment of Social Welfare whenever it is belleved the welfare of &
child will be pmmoteg thereby. (Added Stats1945, ¢. 1317, p. 2471,
§6) . ' . :

§ 227b. Vacating edoption; grounds; Hmitation of actions;
_ notice to department ‘

If any child heretofore or hereafter adopted under the foregoing

provigions of this code shows evidence of being feeble-minded, epileptic

or insane as a resuit of conditions prior to the adoption, and of which
conditions the adopting parents or parent had no knowledge or notice

- prior to the entry of the decree of adoption, n petition setting forth

such facts may be flled by the adopting parents or parent with the
court which granted the petition for adoption; If such facts are prov-
ed to the satisfaction of the court, it may make an order setting agide
the decree of adoption. _
The petition must be filed within whichever is the later of the fol-
Iowing time limits: (a} Within five vears after the entering of the de-
cree of adoption, or (b) within one year after the effective date hereof,
if such a condition were manifest in the child within five years after the
entering of the decree of adoption.

In every action brought under this section it shall be the duty of
the clerk of the superior court of the county wherein the action is
brought to immediately notify the State Department of Socizl Welfare
of such action. Within sixty days after such notice the State Depart-
ment of Social Welfare shall file & full report with the court and shall
eppear hefore the court for the purpose of representing the adopted
child. (Added Stats.1937, ¢. 366, p. 786, § 2. As amended Stats. 1947,
¢, 531, p. 1523, § 1.)
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§ 227¢. Vacation of adoption; commitment of child to institution;
Liability for support

Whenever the decree of adoption of any child shall have been
set zside as provided in section 227b, the court making the order
shall direct the district attorney, or a psychopathic probation officer,
or any suitable person, to take proceedings under the respective chap-
ter of the Welfure and Institutizns Code, relating to the commitment
of insane persons, or fechle-minded or epileptic persons, as the case
may be. The court may also make such order relative to the pare,
custody, or continement of the child pending the proceedings as it
sees fit.

The county in which the proeeedings for adoption were had shall
be and remain liable for the support of the child until he shall have
been declared sane, or rostored to cepacity, and in any event until he
is able to support himself, (Added Stats.193%, c. 1102, p. 3035, § 1.)

§ 227d. Vacation of adoption; limitation of actions -
Any action or procecding of any kind whatsoever to vacate, set
aside, or otherwise nullify a decree of adoption on the ground of any
"defect. or irregularity of procedure in the adoption proceeding must
be commenced within three years after entry of the decree. Any .
action or proceeding of any kind whatsoever to vacate, set aside, or
otherwise nmullify a decree of adoption on any ground other than a .
defect or rregularity of procedure must be commenced within five
years after entry of the decree. In any case in which the decree
of adoption was entered before the effective date of this section, the
period of limitation prescribed in this section shall run . from and
after such effective date. (Added Stats 1951, c. 638, p. 1819, § 5.}

§ 227p. Adolt adoption; agreement; consent of sponse; eourt
procedure; adoption of married minor '
Any adult person may adopt any other sdult person youngeir than
himself, except the spouse of the adopting person, by an sgreement of
adoption approved by a decree of adoption of the superior court of
the county in which either the person adopting or the person adopted

resides, as provided in this section. The agreement of adoption shall -

be in writing and shall be executed by the person adopting and the
person to be adopted, and shall set forth that the parties agree to as- -
sume toward cach other the legal relation of parent and child, and
te have all of the rights and be subject to all of the duties and responsi-
bilities of that relation.

A married person not lawfully separated from his spouse cannot
adopt an adult person without the consent of the spouse of the adopt-
ing person, if such spouse, not consenung. is capable of giving such
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- § 227p

consent. A married person not lawfully seperated from his spouse .
cannot be adopted without the consent of the spouse of the person to be
adopted, if such spouse, not consenting, is capable of giving such con-
“sent. Neither the consent of the natural parent or parents of the per-
son to be adopted, nor of the State Department of Soclal Welfare, nor
of any other person shall be required,

‘The adopting person and the perzon io be adopted may file in the
superior court of the county in which either resides a petition praying

for approval of the agreement of adoption by the issuance of § de-

cree of adoption. The court shall fix 4 time and place for hearing on
the petitioh, and both the person adopting and the person to be adopt-
ed must appear at the hearing in person, unless such appearance is
Impossible, in which svent appearance may be made for either or both
of such persons by counsel, empowered in writing to make such ap-

pearance, The court may reguirz notice of the time and place of the -

hearing to be served on any other interested persons, and any such.
interested person may appear and object o the proposed adoption. No
investigation or repert to the court by any public officer or agency is
reguired, but the court may require the county probation officer
or the State Department of Social Welfare to investigate the cir-
cumstances and report thereon, with recozrm:endau-:}ns, to the court,
prmr to the hearing.

At the hearing the court shall examine the parties or the munsel
of any party not present in person. If the court is satisfied that the
adoptien will be for the best interests of the parties and in the public
interest, and that there Is no reason why the petition should not be
granted, the court shall approve the agreement of adoption, and make
-8 decree of adoption declaring that the person adopted is the child of
the person adopting him; otiierwise, the court shall withhold approval
of the agreement and deny the petition.

A married minor child may be adopted pursuant to the provisions
of this sectlon; provided, that such married minor child has the writ-
ten consent of his or her spouse to such adoption. (Added Stats.1951,
¢. 880, p. 2400, § 2, as amended Stats. 1953, c. 1220, p. 2779, § 3.

-
"

§ 228. Nameof child; effect of adoption

“A child, when adopted, may take the family name of the per-
son adopting. After adoption, the two shall sustain towards each
other the legal relation of parent and child, and have all the rights and
be subject to all the duties of that relation. (Enacted 1872 As
amdedCodeMmlm'?r} ¢ 812,p. 195, § 48.)
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§ 229. Netural pavents; releasc from rights, duties and
responsitititios .
EFFECT ON FORMER RELATIONS OF CHiLD. The parents of an adopt-
ed child are, from the time of the adoption, relieved of all parental
duties towards, and all responsibility for, the child so adop‘ted and
_have no right over it, {Enarteu“im ¥

§ 230. Tiegitimate child; adoption by faiher .

ADOPTION OF ILLEGITIMATE CHILD. The father of an illegitimate
child, by publicly acknowledging it as hiz own, receiving it as such,
with the consent of his wife, if he is marvied, into his family, and
otherwise treaiing it as if it were a legitimate child, thereby adopts it
as such: and such child is theretpon deemed for all purposes legiti-
mate from the fime of its birth. The foregoing provisions of this
Chapter do not apply to such an adoption.  (Enacted 1872.)

§ 2305 New hirth certifloats for asspled ehHd; centents; efhet of inclusten »of
name of docennsd person
(a)} Notwitketanding any other provision of law, an action may be brwult in the,
supeﬂor conrt of the county ian which the petiticner resides for the purpose of ob-
taining for a child sdopted by the petltioner & sew birth certificate which specifies

thereon that a deceaseds gpouse of the petitfoner who was o I:he bome at the time 7

of the inltinl placement of the chld is a parent of ench chiid.

() In any actlon tor-adoption the potitioner may reguest thet the oew birth eer-
tificate specily thersen that a deceamed spouse of the petitloner who was in the
homc at the time of the Initiul placement of the child is & pareat of anch chikt.

(¢) The iociuaion of the name of a deceascd person In a birth certiticate [ssved
pursuant to g court eorder under this section shadl not affect any matier of testate
of intestate spceession, snd shall oot be competont evidence on the isage of the relas
tlonship between the adopted child and the deceased person In any actlon or pro-
ceeding.

(Added by Stata 1969, c. 485, p. — £ 1)

-



